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QUESTIONS PRESENTED 

In the opinion of appellant, this appeal presents the following 
questions: 

1. Did the District Court properly determine appellant's competency 
to stand trial in the light of this Court's decision in Thomas E. Blunt 
v. United States (Case No. 20,119)? 

2. Was appellant granted a speedy trial as required by the Sixth 
Amendment to the Federal Constitution when 21 months elapsed between 
appellant’s arrest and initial trial, the delay was not attributable 
to appellant, and the delay seriously prejudiced appellant's defense? 

3. Was appellant's statutory right to reasonably prompt receipt 


of the trial transcript and disposition of his appeal violated by a 


failure to produce such transcript more than 1 year after appellant's 


corviction and 10 months after this Court directed its production? 

4. Was it prejudicial error for the District Court to permit 
the joinder in a single trial of the charge of robbery and the unre- 
lated charges of forgery and fraud against appellant? 

5. Did the District Court commit prejudicial error in permit- 
ting governmest counsel to comment on missing witnesses to support 
appellant's alibi defense in the light of the long period of time 
between the commission of the offenses charged and the trial? 

6. Did the District Court commit prejudicial error in its 
charge on the inferences to be drawn from possession of stolen prop- 


erty in the circumstances of this case? 
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This case involves an appeal by Mr. Thomas E. Blunt from a final 
| 


| 
order and judgment of the District Court sentencing him to imprison- 


ment upon appellant's conviction on eight Counts of an incictmert 


charging him with robbery, fraud by wire, and forgery and uttering. 


JURISDICTIONAL STATEMENT | 
Appellant was convicted on March 1, 1967, his timely motion for 

a new trial was denied on March 31, 1967, and he was sentenced on 
that date. Thereafter, on April 6, 1967, he gave notice of appeal by 


filing an application to proceed as an indigent. On April 7, 1967, 
| 


Pay es 
the District Court authorized appellant to appeal his conviction with- 
out prepayment of costs. This Court docketed the appeal on May 25 
1967, and extended the time for the filing of the complete record on 
appeal, including the reporters’ transcript of appellant's trial. The 
record was not filed until March 1l, 1968, because of delay in com- 
pleting the reporters’ transcript of the trial. 

This Court has jurisdiction of the appeal pursuant to the provi- 
sions of Title 28 of the United States Code, Sections 1291 and 1294. 

STATEMENT OF THE CASE 

Mr. Robert M. Fieming, then a resident of Eugene, Oregon, and a 
visitor to the District of Columbia, was held up and robbed in an 
alley between the Plaza Hotel and the Carroll Arms Hotel in the early 
morning hours of December 23, 1984, shortly after midnight by three 
g2n. They removed from bis clothing a bilifold, containing money, 2 
check bock, travellers cheques, and other tia Mr. Fleming 


was unable to identify any of the taree men. His testimony on this 
2/ 


point read as follows: 
"Q Now, Mr. Plening, let me ask you this, sir: The 
three men that you have descrived, were they white or 
colored? 


"A Well, they were colored. 


"Q Could you or are you able to identify eny or all 
of tbose wen at this time, sir! 


ee eee oe 
l/ = Pages Gh-57 of transcript of trial of February 27, 1967. 


2/ Page 57 of transcript of trial of February 27, 1967. 
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| 
"A Well, to be positive, I really couldn't identify 
them because it was dark at the time." 


| 
Appellant was arrested on December 23, 1967, in front| of the 
| 
Western Union office on l4th Street, Northwest, in tke District of 


Columbia, where he had allegedly gone to collect on a Western Union 
B/ 


r 
| 
| 
| 
| 


money order wired by Mr. Fleming's bank in Eugene, Oregon. Appel- 


lant has been confined continuously since that date. 


On April 5, 1965, the appellant was indicted on eight counts. 


| 
The First Count charged appellant with committing robbery in violatioa 


of Title 22 of tne District of Columbia Code, Section 2901, by robbing 
Mr. Fieming of property consisting of (a) $19.00 in cash, ((b) @ one- 


| 
dollar wallet, (c) four traveliers cheques in the amount af $20.00 


each, and (d) a book of printed checks valued at 25 cents, Tke Sec- 


ond Count charged appellant with committing fraud by wire in violation 

of Title 18 of the United States Code, Section 1343, by falsely repre- 

senting himself to Western Union as Mr. Fleming and sendidg a telegram 

to the National Bank of Oregon in Eugene, Oregon, directing that $500 
| 

be wired to Mr. Fleming in Washington, D. C., in care of the Westerr 


Union office. The Third Count charged appellant with forgery and utter- 


ing in violation of Title 22, Section 1401, District of Columbia Code, 
| 


by forging Mr. Fleming's name to a check in the amount of | $109.45 pre- 
sented to the Kay Jewelers. The Fourth Count charged appeilant with 
passing said check. The Fifth Count cherged appellant with forgery aad 


Re Fee a ak Ee et 
37 Pages 164-169, 205-213, of transcript of trial of February 
28, 1967. 


ah 
uttering by forging the name of Mr. Fleming to a check in the amount of 
$450.87 and presenting such check to Kay Jewelers. The Sixth Count 
charged appellant wita passing said check. The Seventh Count charged 
appellart with forging Mr. Fleming's name to a check in the amount of 
$338.95. The Eighth Count charged appelient with passing said check. 
Appellant pleaded not guilty to these charges on April 9, 1965. 
Appellant had a past history of wencal illness. Toomas E. Bluat 
v. United States of America, 100 U.S. App. D.C. 266, 244 F.2d 355 
(1957); Toowas E. 3luot v. United States of America (Case No. 20,119, 
desided December 12, 1967). Appellant's court appointed counsel there- 
fore filed a motion with the District Court on May 7, 1965, requesting 
@ mental exemination of appellant (a) to determine whether he was pres- 
entiy able to understand proceedings against him and properly assist 
in his defense, and (b) to determine whether he was suffering from a 


mentel disease or defect at the time he was charged with committing 


the offenses for which he was indicted and, if so, whether the alleged 


offenses committed on that date were the product of such mental disease 
or defect. The government filed a statement that it did not oppose the 
grant of the motion. 

Oc May 10, 1965, the District Court denied the motion without 
pr2judice on the greund that appellant had been found mentally compe- 
teat to stand trial in Criminal Case No. 1083-64. The proccedinge to 
which the District Court referred and upon which it relied have been 


found by this Court to viclate statutory requirements. This Court 
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therefore reversed appellant's conviction in Criminal Case Ho. 1083-64 
| 


on a charge of housebreaking. Thomas E. Blunt v. United States of 

I 

| 

| 

On May 19, 1966, appellant filed a motion to dismiss the indict- 


America (Case No. 20,119, decided December 12, 1967). 


| 

ment on various yrounds, including the ground that he had been cenied 
a speedy trial as required by tne Sixth Amendment to the baited States 
Constitution. This motion was denied on May 27, 1966. 

On September 14, 1965, appellant went to trial in the District 
Court on the eight count indictment. Events during the course of that 
trial brought a motion by defendant's counsel for a mistrial, which was 
granted. At the same time, defendant's counsel moved the District Court 
for a mental examination of defendant. The District eae granted this 
motion and ordered appellant to be transferred to St. Bligabeth's Hospi- 
tal (a) to determine his mental competency to stand trial to understand 

| 
the proceedings against him and to properly assist in the |preparation of 
his defense, and (b) to determine whether he was suffering from a mental 
disease or defect at the time of commission of the scts shaves against 
him and, if so, whether the commission of the acts was chh product cf 

| 
such mental disease or defect. 

On November 2, 1966 (filed November 7, 1966), the then Acting 
Superintendent of St. Elizabeth's Hospital transmitted 2 letter to the 


District Court stating that a mental examination had been conducted of 
| 


appellant and (a) that it was the opinions of the physicians involved 


that he was competent to understand the charges against him and was able 


Pe ie 

to consult with his counsel with a reasonable degree of understanding 
aod was competent to stand trial, and (>) that there was no evidence 

that ne was suffering from a mental disease or defect on December 23 or 
24, 1964, er that the offenses with which he was charged were the pro- 
duct of any such mental disease or derect. On November 15, 1966, counsel 
appointed by the District Court moved for permission to withdraw. This 
was granted dy the District Court and hearing on appellant's mental 
competency was continued to a subsequent date. 

The competency hearing for appellant was subsequently scheduied be- 
fore the District Court for December 23, 1956. It was cancelled on 
December 14, 1966, upon the request of appeilant's newly appointed coun- 
sel to permit Georgetown University Pretrial Clinic to examine appellant. 


Tne hearing was rescheduled for Jacuary 20, 1957. 


Or Janvary 20, 1967, the District Court entered an order certify- 


iag aopellant as mentally competent cto stand trial. No hearing was 
coaducted on the issue of appellant's mental competency. The order 
recites that there was no objection to the certification by defendant, 
his counsel, or by the government. 

On January 24, 1967, appeliant filed with the District Court a 
mocion to conduct three separate trials on the charges against hin, 
involving a separate trial on Count 1, @ separate trial on Count 2, 
and a third separate trial on Counts 3 through 8. This motion was 
denied on February 8, 1957. 


On February 15, 1967, appellant filed a motion with the District 


egies 


Court to dismiss the indictment against him because of the!failure to 


grant him a speedy trial as required by the Sixth Amendment to the 
United States Constitution. Taois motion was denied on Fepruary 24, 
1967. Appellant filed a petition with this Court for leave to prose- 
cute an appeal without prepayment of costs from the Distri¢e Court's 
order denying his motion. Thomas E. Blunt v. United Stetes of America 
(Miscellaneous No. 2998). This Court on March 21, 1967, ebtered an 


i 
order finding that the appeal was interlocutory in nature and ordering 


thet the petition be denied without prejudice to the appellant raising 


| 
the issue of failure to grant a speedy trial on his appeal from his 


conviction. 
| 

| 
Appellant was,brought to trial on February 27, 1967. | He testified 


that he did not commit the alleged crimes. He further testified in de- 
| 


tail as to his movements on the night of December 22, 1967, and the day 
| = &/ 


of December 23, 1967, when the alleged crimes were committed. 
| S/ 


The jury returned a verdict of guilty on all eight counts. 
| 

On March 10, 1967, appellant filed a motion for a new trial on the 
grounds (a) that he had been denied a speedy trial, (b) that there had 
been a misjoinder of counts, (c) that the trial prosecutor bad made 
prejudicial references to the jury indicating that witnesses had seen 
and identified appellant after defense counsel objected to any such evi- 
dence or references on the grounds that such evidence esse place during 
a period of illegal detention under Rule 5a) of the Federal Rules of 
G7 Pages 16-75 of trial transcript for March 1, 1967. 


5/ Pages 126-128 of trial transcript for March 1, 1967. 
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Criminal Procedure, and (¢d) that there were prejudicial and improper 
instructions to the jury with respect to the possession of checks 
ard other items involved in the robbery by appellant. This rocion 
was denied by the Districc Court on March 31, 1967. 

On March 31, 1967, appellant was sentenced to 5 to 15 years im- 
prisonment on Count 1; 20 months to 5 years imprisonment on Court 23 
and 1 to 3 years imprisonment on each of the remaining six Counts 
in the indictment. It was provided that the sentences were to run 
concurrently and also concurrently with appellant's sentence on 
a housebreaking charge in Criminal Case No. 1033-64. 

Application to appeal as an indigent was file¢c on April 6, 
1967, and the District Court authorized such an appeal on April 7, 
1957. On May 2, 1967, this Court docketed the appeal, appointed 
counsel to represent appellant, and extended the time provided by 
the Federa? Rules for the certification and transmission to this 
Court of the original record of the trial so as to permit prepara- 
tion and filing of the transcript of the trial. The record was 
not certified to this Court until March 11, 1958. 

CONSTITUTIONAL PROVISIONS, STATUTZS, AND RULES INVOLVED 

This case involves the Sixth Amendment to the Federal Constitu- 
tion; Title 22, Sections 1401 and 2901 of the District of Columbia 
Code, and Titie 24, Section 30l1(2) of that Code; Title 18, Section 
1343 of the United States Code, and Title 28, Section 1915 of thac 


Code; and Rules 8(a) and 14 of the Federal Rules of Criminal Procedure 


(18 U.S.C.A., Rules 8(a) ard 14). These provisions are either quoted 


Ke 


in full in Appendix "A" hereto or in appropriate places in this 
brief. 
STATEMENT OF POINTS | 
l. The District Court committed prejudicial error by not con- 
ducting a hearing, as required by Title 24, Section 301(a) of the 


District of Columbia Code, to determine appellant's menta} competency 


to stand trial. | 


2. The District Court violated appellant's right under the 
| 


Sixth Amendment to the Federal Constitution to a speedy trial by 
not conducting his initiai trial until approximately 21 abate after 
appellant's arrest and by denying appellant's motions to dismiss the 
indictment on this ground. This long delay substantially) prejudiced 
appeilant's ability to properly defend himself. 

3. The District Court committed prejudicial error by denying 
appellant's right to a reasonably prompt transcript of his trial 


pursuant to Title 28, Section 1915 of the United States Code, and a 


speedy disposition of his appeal by the failure of the District Court 
to produce said transcript for more than 10 months after this Ceurt 
docketed the appeal and directed the reproduction of chal teanwarints 
4. The District Court committed prejudicial error ‘2 permitting 
a joinder for trial of the offenses of robbery, forgery acd fraud, 
totally unrelated offenses, which seriously prejudiced aecilane in 


| 
his defense and in deaying appellant's motion under Rule 14 of the Fed- 


eral Rules of Criminal Procedure for relief from such jo’ 
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5. The District Court committed prejudicial error by permitting 
government counsel, over the objections of appellant, to comment on the 
absence of witnesses to support appellant's aiibi defense, particulerly 
in the light of the long period of time which elapsed between appel- 
lanat's arrest and his trial during which witnesses died, left the 
jurisdiction, or were no longer able to remember the evenrs of the 
dates involved. 

6 The District Court committed prejudicial error in the circum+ 
stances of this case by its instructions to the jury with respect to 
the inferences to be drawn from evidence on possession of stolen prop- 


erty because it was impossible for appellant to satisfactorily explain 


any such possession without at the same time convicting himself of the 


joined offenses of forgery and by denying appellant's motion for a rew 
trial based on such instructions. 
SUMMARY OF ARGUMENT 

1. Appellant's unopposed motion for a mental examination to de- 
termine his competency to stand trial and his mental condition at the 
time of the commission of the alleged crimes was denied by the District 
Court on the ground that he had been determined to be mentally compe- 
tent in another pending case, Criminal No. 1083-64. This Court has 
since held that such determination did not comply with statutory re- 
quirements. ‘Thomas E. Blunt v. United States (Case No. 20,119, decided 
December 12, 1967). Appellant was subsequent iy commitced for mental 


exemination following conduct during his initial trial, which prcduced 


a mistrial. |No heerirg was thererfter held by the District Couct to 


| 
-il- 

| 

determine appellant's competency. Instead, he was certified by the 


District Court as mentally competent with the consent of his trial 


counsel. In its decision in Case No. 20,119, supra, this Court held 


that such a procedure did not comply with statutory requiremeats in 
| 


the light of tnis appellant's history of mental illness. 
2. A period of come 21 months elapsed between appellant's ar- 


| 
rest on December 23, 1964, and his initial trial on September 14, 1966. 


Appellant was not responsible for the unreasonable delay. | The delay 
| 
also made it impossible for appellant to corroborate his alibi defense, 


i 
because during the long interval supporting witnesses di |, left the 


jurisdiction, or could not remember the precise times involved. The 
absence of such corroborating testimony was emphasized by the government 


on argument to the jury. In addition, uncertainties in the memory of 
| 
prosecution witnesses by reason of the lapse of time as to statements 
| 
made to the police, prevented appellant's trial counsel from effectively 


| 
cross-examining them as to their credibility. Under the ¢ircumstances, 
| 


appellent's right to a speedy trial provided by the Sixth Amendment to 


| 
the Federal Constitution was violated. 


| 
3. The District Court grauted appellant leave to take an indigent 


eppeal. This Court docketed the appeal on May 2, 1967, and directed 
| 
production or the trial transcript. The transcript was not fully re- 


produced until March li, 1968. This long delay violated appellant's 


statutory right to reasonably prompt receipt of the transcript of his 


trial and thwarted prompt prosecution of his appeal. Holmes v. United 


States, 383 F.2d 925 (D.C. Cir., 1967). As a consequence, he has now 
| 


2: 
beer confined for some 38 months in violation of statutory and consti- 
tutional rights to a speedy trial and disposition of his appeal. 

&. The incicement included the offenses of robbery, fraud by wire, 
and forgery. These were tried together over the objection of appelianc. 
Such joinder of wholly unrelated offenses violated Rule 8(a) of the Fed- 
eral Rules of Criminal Procedure. Even if joinder were permissible 
under that Rule, there should have been a required election or separa- 
tion on appellant's Rule 14 motion for relief. The joinder highly pre- 
judiced appellant's defense siace he was not identified as one of the 
individuals committing the robbery, was linked to the robbery oniy through 
evidence of possession of stolen property, and could give no expianatior 
for the possession of the stolen property involved without incriminating 
himself of forgery. 

5. The District Court committed prejudicial error in permitting 
governmeat counsel to comment and argue to the jury on the absence of 
witnesses to support appellant's alibi defense in light of the long 
period that elapsed between the commission of the alleged offenses and 
the trial and the explanation of trial coungel to the Trial Court that 
they were either dead, nad left the jurisdiction, or could no longer 
remember the critical period. Such comment did not fall within permis- 
sidle limits and was highly prejudicial to appellant's defense. 


6. The District Court committed prejudicial error in instructirg 


the jury that they could find appellant guilty of the offense of robbery 


in the light of the evidence of his possession of stolen property in the 
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absence of a satisfactory explanation of such possession from appellant 
in the light of the circumstances of this case, particularly the cir- 
cumstances that any such explanation would amount to se1f-tucrimination 
of the charges of forgery against appellant. Assuming arguendo that 


such a charge was at all proper in the circumstances, this’ should have 


been linked with a charge that appellant's alibi defense was sufficient 


if it raised reasonable doubts as to appellant's presence jat the time 


of the commission of the alleged offenses for acquittal. 


| 
latter instruction was given much later in the charge and jit was not 
| 


linked with the prior instruction. The total effect was tantamount 


| 
to telling the jury to find appellant guilty of robbery. 


' Appeliant's Conviction Should Be Reversed 
| Because Of The Failure Of The District 
| Court To Afford Him A Hearing On The Issue 


| OF Bis Competency To Stand Trial 

Appellant filed a motion in the District Court on May 7, 1955, for 
a mental examination to determine whether he was competent to stand 
trial oc the eight counts of the indictment and als> to determine whe- 
ther be was suffering from a sental disease or defect at the time of the 
alleged commissioa of the offenses with which he was charged and, if so, 
whether the commission of those offenses was the product of such mental 
disease or defect. This motion recited, among other things, the deci- 
sion of this Court in Thogas 2. Sluat v- United States of America, 100 
U.S. App. D.C! 266, 244 F.2d 355 (1957), which shows, inter alia, that 
appeilant bad previously been found to be of unsound mind end suffering 
from a psychosis. Although the motion was not ooposed by the govern- 
went, it was decried dy the District Court on the grounds that appel- 
lant had been found sentally competent to stand trial in Crimina! Case 
No. 1083-64 on a charge of housebreaking. 


Scch detiercinetion bad been made in a hearing aneld before the 


District Conrt on April i5, 1965. On December 12, 1967, this Covrt, in 


Thomas EB. Biunt v. Uaited States of America (Case No. 20,119), found 
that such hearing was not a fair end adequate heariag, as required by 
the applicable statutes, aad reversed the conviction in Criminal Case 


No. 1083-64. It is cherefore clear that the District Court erred in 


- 15 - | 
denying appellant's motion for a mental examination in Criminal Case 
No. 364-65 on the tasis of the finding of the invalid hearing conducted 
on April 15, 1965, in Criminal Case No. 1083-04. ! 

A mental examination of appellant was suosequent ly eebered by the 
District Court following conduct of appellant in his initial trial in 
the present case on September 14, 1906, which produced 2@ mistrial and 
convinced the District Court that such a mental exanioation was in order. 


The Acting Superintendent of St. Blizabeth's Hospital subsequent ly 


informed the District Court by letter that appellant was mentally coa- 
| 
petent to stand trial and did not suffer from @ ments] disease or defect 


at the time of the commission of the alleged offenses. No hearing vas 


thereafter held on the issue of appellant's competency to stand trial 
or bis sanity. The original date for the hearing was continued because 
District Court appointed counsel was permitted to witharay at that point 
ani new couasel was appointed. At the hearing finally scheduled for 
Janvary 20, 1967, the newly appointed defense counsei agreed to a find- 
ing of appellant's competency to staod trial and such 4 finding or cer- 
tification was entered by the District Court. Hovever, the decision of 
| 


thie Court on December 12, 1967, in Thonas B. Blunt v. United States of 
| 


America (Case No. 20,119), makes clear that at least with respect to this 


pacticular individual a full hearing vas required and counsel's consent 


to a finding of competency was insufficient to validate the certificetion 
| 


"At the second hearing held October 26, 1965, hewly 
appointed defense counsel agreed to @ finding os appel- 
lant's competency. Notwithstacding this agreement, we 


of competency (Feotrote 2): 


235 <= 

think that in view of the nature of the testimony adduced 

at che prior hearing, appellant's orevious history with 

respect to competency to stand trial and insanity, and 

the fact that his counsel apparentiy did not have the 

benefit of a transcript of the first hearing, a full 

hearing was required. See Waglem v. United States, 22 

U.S. App. D.C. 331, 346 F.2d 812, cert. denied, 382 U.S. 

362 (1965), where the court recognized that a heerars 

could be required although no objection was made to cer- 

tification of competency.” 

inding of this Court is equally applicable to the present case. 

The same individua! is involved. There is no indication that newly 2p- 
poirtec counsel had the oenefic oz the craascript of the invalid hear- 
ing in Criminal Case No. 1083-64 at the time he consented to the cer- 
tification of competency to stand trial in the present case. Moreover, 
even if he had nat a copy of that transcript, the fact that appellant 
ha? already been determined to be competent upon the basis of that 
tracseript weuld acve misled the court appointed trial counsel. 


Il 


Appellant's Convictior Should Fe Reversed 
For Pailure Of The District Court To Pro- 


vide Pim With A Speedy Triai 
App2ilant was arrested cn Decemper 23, 1954, for crimes allegedly 
coumitted by him om December 22 and 23, 1964. He has oresentiy been 
confined for these crimes for more than 38 moaths. He was indicted 
for the crimes on April 5, 1965, act brovgat to trial on this indict- 
ment until Sepcemder 14, 1956 (which ended in a mistrial), end was 


not finally tried until Tebruacy 27 - Marca 1, 1967. Sven if the 


date of his original trial on Septemper 14, 1966, is uscd os a measure, 


ximatesy Z1 months elapsed between eppellant's arrest end such 
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trial. Actually, the September 14, 1966, date should not be used be- 


cause if a proper determination had been previously made of |appellant's 


competency to stand trial and his sanity, an entirely different disposi- 
tion of the case might have resulted. But, even if the September 14, 


| 
1966, date is used as a measure, appellant was clearly deprived of his 


| 
constitutional right under the Sixth Amendment to the United States 


Constitution to a speedy trial. 


| 
The Sixth Amendment to the United States Constitution provides, 


among other things, that "In ali criminal proceedings, the |accused shall 
enjoy a right to speedy and public trial * * *." This Court, in its 

| 
decieion in Hedgepath v. United States, 364 F.2d 684 (1966), has set 

| 


forth the bases for determining whether a delay in bringing a defendant 


to trial results in the denial of his constitutional right|to a speedy 
trial. This Court there points out that an answer to the question re- 
| 


quires an analysis of the particular circumstances of each case ard 


that there is "no touchstone of time which sets a fixed maximum period 


that automatically requires application of the Sixth Amendment and dis- 


| 
missal of the indictment". The factors to be ccnsidered dre (a) the 


time involved in the delay, (b) the reasons for the delay, (e) the 
diligence vel non of prosecutor, court and defense seats and (d) 
the likelihood, or at least reasonable possibility, that defendant has 
been prejudiced by the delay (page 687). It is respect fully submitted 


i} 
that the application of these factors to the circumstances of the pres- 


ent case zequires dismissal of the indictment. 
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In the Hedgepath case, this Court stated as follows with respect 
to the length of the delay in bringing a defeadant to trial (page 687): 

“Time is but one factor, albeit the most important; the 

longer the time between arrest and trial, the heavier 

the burden of the Government in arguing that the right 

te a speedy trial has not been abridged." (Emphésis 

suppliec.) 

In that case, there was a delay of sligntly more than one year between 
the arrest of appellant there involved on May 7, 1964, and his trial 
cn May 12, 1965. This Court stated (page 688) that the "long delay 

in trial is deplorable, particularly since appellant was in jail for 
want of bail". 

In the present case, the delay between arrest and the first trial 
was approximately 21 months. These periods of delay are substéntially 
in excess of those waica this Court in the Hedgeoath case described 
as “deplorable”. 

In the Hedgepath case, this Ccurt did not reverse the conviction 
pecause it found (page 688) that the bulk of the total period of delay 


was fairly attributable to the appellant by reason of requests for con- 


tinvance. This is not true in the present case. Trial in the present 


case was not set until April 18, 1966. No continuance or other delays 


were requested by appellant's court appointed counsel prior thereto. 

Tne record contaias ao explanation for this long period of delay. The 
first trial date was continued until May 23, 1965, at the request of the 
government. The May 23, 1966, date was rot met because appellant's Dis- 
trict Court appointed counsel filed a aotion on May 19, 1966, to dismiss 


the indictment, inter alia, for failure to provide a speedy tria]. Tuis 
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motion was not acted upon entil May 27, 1966, at which t 
denied. Thus, the great bulk of the period of delay invo 
appellent's arrest and his first trial on September 14, 1 
tributabie to the government and not to the appellant. T 
tinuance requested by counsel for appellant was a motion 
continuance filed on or ebout July 6, eee 

This long delay to which appellant objected by mot io’ 
May 19, 1966, again on February 15, 1967, prior to his se 
and still again at the trial eae it impossible f 
Court appointed trial counsel to effectively present the 
principal defense, i.e. an alibi for the times on which he was alleged 
to have committed the crimes with which he was cherged. 

Appellant gave a detailed account on the witness sta 
movements during the evening that the robbery allegedly o 
during vs next day when he allegedly committed the other, 


volved. However, he was unable to provide corroborating 


because the long lapse of time between his arrest and trial had resulted 


| 
in either the death of witnesses, their leaving the jurisdiction, or aa 


s/ 


inability to remember the precise times involved. All o 


quences were pointed out as foreseeable in the motions f 


Pe ee 
Pages 5 and 6 of transcript of hearing of February 2 
Pages §-8 of transcript of trial for Febrvary 27, 15 
Pages 28-66 of tzanscript of trial for March 1, 19¢ 


Peges 4-6 of trial transcript for February 27, 1967, 
73-76 of triai transcript for Marca 1, 1967. 


ime it was 

ved between 
966, was at- 
he only con- 
- a brief 


a) ‘filed on 


cond trial, 
or the District 


appellant’ s 
| 


od of his 


ceurred and 


‘testimory 


£ these conse- 


filed by the 


| 
4, 1967. 


$7. 
7. 


ard pages 


O- 
appellant to dismiss the indictment for failure to provide a speedy 
trial. 

The government on argument to the jury made the most of appellant's 
inability to produce corroborating testimony because of the lapse of tie. 
The trial prosecutoz, over objections of appellact's trial counsel, 


went down a list of individuals with whom the appellant testified he 


haz been at times when the alleged offenses were being committed oy 
10/ 
nim 2nd tnen stated, "There is the witness stand", thus emphasizing 


their failure to back up eppellant's alidi. Thus, the government turne1 
its own delay in bringing appellant to trial into an affirmative asset 
to prove bis guilt. 

The long lapse of time also produced uacertainties in the memory 
of witnesses with respect to statements made to police at the time 80 
that appellant's trial counsel could not effectively examine their 

Ps/ 

Seaneteys 


Under the circumstances, appeliant was clearly prejudiced in his 


defense by the delay in violation of his Sixth Amendment rights. 


Pages 100 and 101 of trial transcript for March 1, 1967. 


Pages 72-87, 113, 114 of trial transcript for February 27, 1967, 
and pages 156-161, 189-191, 215 of trial transcript for Febru- 
ary 28, 1967. 
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| 
IIl 


Appellant's Conviction Should Be Reversed | 
For Failure To Provide Him With Reasonably | 
Prompt Receipt Of The Trial Transcript 


For His Appeal 


tn Holmes v. United States of America, 383 F.2d 925 (1967), this 
| 


Court stated that an indigent appellant, who had been granted leave to 

appeal in forma pauperis, had a statutory right to @ reasonably prompt 
| 

receipt of the transcript of his trial so that prosecution of his ap- 


peal would not be thwarted. On this point, this Court stated as fol- 


I 
lows (pages 926, 927): 

‘We think it clear, and the Government does not argue 
otherwise, that appellant had a statutory right to a trial 
transcript, 28 U.S.C. § 1915, and that such right necessar- 
ily included reasonably prompt receipt of the transcript in 
order that prosecution of the appeal for which it is fur- 
nished would not be thwarted. The Supreme Court has re- 
cognized the essential nature of the transcript. Hardy v. 
United States, 375 U.S. 277, 282, 84 S.Ct. 424, 11 L.Ed. 
2d 331 (1964), which Mr. Justice Goldberg called ‘the 
most basic and fundamental tool of [the] profession ***.' 
375 U.S. at 288, 84 S.Ct. at 431 (concurring opinion). 
Delay in the preparation of transcripts is a problem we 
face with disturbing frequency. We know from our dis- 
cussions with district judges that there is a serious 
shortage of reporters and that they now labor under un- 
usually heavy workloads. We are also advised that the 
District Court has recently added temporary reporters 
in an effort to ease the mounting backlog of transcripts 
which have been ordered but not prepared. The record 
does not show why this particular transcript was delayed, 
nor do we think it necessary to search for the cause. 

More than likely, delay in preparation of transcripts is 
an amalgam of many factors. But where we deal with a 
statutory right, even the most plausible of reasons ¢an- 
not serve to excuse outright denial of that right." | 


Appellant's rights thus set forth by this Court have clearly been 


violated in the present case. 
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This Court docketed the appeal on May 2, 1967, and directed re- 
production of the trial transcript so appellant could prosecute his 
appeal. 

One of the reporters for the trial of appellant in Criminal Case 
No. 364-65 advised the office of the Clerk of this Court that the 
transcript would be ready on or about August 30, 1967, and counsel for 
appellant was so advised. When the transcript did not become avail- 
able at that time, counsel took the matter up with the office of the 
Clerk. Official’ Court Reporter Moloney finally transmitted the tran- 
script of Volume I of the trial of appellant to counsel on October 26, 
1967. This covered the trial proceedings for the first day of the 
trial on February 27, 1967. There was also transmitted at that time 
to counsel for appellant the transcript of the proceedings before the 
District Court on the motion of appellant to dismiss the indictment 
and to sever the various Counts in the indictment for separate trials. 


Approximately a month later, the transcript of Volume II covering 


the second day of appellant's trial on February 28, 1967, prepared by 


Reporter Moloney, was received by counsel. In spite of numerous in- 
quiries to the Official Court Reporter through the office of the Clerk 
of this Court, the transcript for the third day of appellant's trial 
on March 1, 1967, for which Reporter Sweet was the Official Reporter, 
was not reproduced. 

Under date of February 13, 1968, the office of the Clerk of this 
Court advised counsel that Reporter Sweet, who transcribed the record 


of the trial before the District Court in Criminal Case No. 364-65 on 
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March 1, 1967, had informed the office of the Clerk of this Court that 
she had been unable to locate her reporter's notes for that date. This 
letter stated that the matter was called to the attention of counsel 
for such action “as you deem appropriate". The letter also indicated 
that in the event the reporter did not find her notes in the immediate 
future, District Judge Leonard Walsh, who presided at the trial of ap- 
pellant, was amenable to having 2 conference with all counsel in order 
that an agreed statement might be prepared with respect to the proceed- 
ings on March 1, 1967. 
Counsel contacted appellant's trial counsel appointed by the Dis- 
trict Court, furnished him with a copy of the letter of February 13, 
1968, and was subsequently advised by such trial counsel that he did 
not believe it feasible to attempt to reconstruct at this late date 
an accurate transcript of the trial in the District Court on March 1, 
1967. On February 20, 1968, counsel received a letter, dated Febru- 
ary 19, 1968, from United States District Judge Walsh stating that 
"Mrs. Sweet, the Court Reporter, advised me this morning chat her 


notes for March 1, 1967, have now been located; and the transcript 


will be completed this week." Such transcript was not ret¢eived by 
| 


counsel until March 11, 1968. 


Thus, more than 10 months elapsed between the docket ing of the 
appeal and the reproduction of the transcript. This delay, when 
combined with the long delay in bringing appellant to trial, has re- 

| 


sulted in some 38 months of confinement and the serving of his mini- 


mum sentence on Counts 3 through 8 on which he was convicted. This 
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is a situation which clearly calls for a reversal of appellant's 
conviction for a denial of his statutory rights. 
IV 
' appellant's Conviction Should Be Re- 
versed Because Of A Misjoinder Of 
Offenses For Trial 


Prior to trial, appellant filed a motion with the District Court 


for relief from erroneous and prejudicial joinder of offenses. This 


motion requested that there be separate trials on Count 1 involving 


the robdery charge, on Count 2 involving the charge of fraud by wire, 


anc on Counts 3 through 8 involving the forgery charges. This motion 
12/ 
was jdecied by the District Court. It is respectfully submitted that 


the joinder of all of the offenses for trial was in violation of ap- 
plicable Federal Rules and highly prejudicial to the appellant. 


A. The joinder of the eight Counts was not permissible under 
Rule 8(a) of the Federal Rules of Criminal Procedure 
Rule 8({a) of the Pederal Rules of Criminal Procedure permite a 
joinder of offenses for trial under certain circumstances. This Rule 
reads as follows: 


“Joinder of Offenses. Two or more offenses may be 
charged in the same indictment or information in a sepa- 
rate count for each offense if the offenses charged, 
whether felonies or misdemeanors or both, are of the same 
or similar character or are based on the same act or 
transaction or on two or more acts Or transactions con- 
nected together or constituting parts of a common scheme 
or plan." 


It is respectfully submitted that the joinder of the offenses here 
involved is not permissible under this Rule. 


Ey 
12/ Page 6 of transcript of hearing of February 27, 1967. 
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The offenses in the present case clearly are not of a similar 
character. This particularly true of the offense of robbery, which 
is entirely different in character from the other offenses charged 
against appellant. Nor are all of the offenses charged based on the 
same act or transaction. The robbery is based on an action which took 

| 

place on December 22, 1964. The other alleged actions of fraud and 
forgery are different acts and transactions, which took place on Decen- 
ber 23, 1964. Finally, it cannot be said that the offenses are two or 
more acts or transactions connected together or paostitoetns part of a 
common scheme or plan. The alleged acts are entirely unrelated in both 
time and nature. It is also obvious that no one could Sage had a con- 


mon scheme or plan to rop Mr. Fleming and then to coomit the alleged 


fraud and forgery as a result of said robbery. 


| 
B. Even if joinder was permissible under Rule 8(a) of the Federal 
Rules of Criminal Procedure, the District Court should have re- 
quired an election or separate trials under Rule 14 of the Fed- 


eral Rules 


| 
Rule 14 of the Federal Rules of Criminal Procedure provides for 
| 


an order by the trial court of an election or separate trials of of- 


fenses. This Rule reads as follows: | 
"If ic appears that a defendant or the government is 

prejudiced by a joinder of offenses or of defendants /in an 

indictment or information or by such joinder for trial 
together, the court may order an election or separate 
trials of counts, grant a severance of defendants or | pro- 
vide whatever other relief justice requires." 
| 


The effect of this Rule has been set forth by this Court in Drew 
| aes 


v. United States, 118 U.S. App. D.C. ll, 331 F.2d 85 (1964), as fol- 
| 


lows (page 87): 
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“Thus, even though the joinder is permissible under Rule 

8(a), if the defendant makes & timely motion under Rule 

14 and shows prejudice, the court should either order an 

election by the Government or grant separate trials." 

(Emphasis supplied.) 

Here, the joinder was objected to before trial and it was clear that 
the joinder of the robbery charge, which was the most serious charge 
against appellant, with the other charges was highly prejudicial to 
appellant's defense. 

The robbery was committed by three men. Mr. Fleming was unable 
to identify the appellant as a participant. The principal evidence 
linking the sppellant with the robbery were the blank checks be longing 
to Mr. Fleming. The theory of the government was that appellant was 
shown to have committed the robbery by reason of the fact that he at- 
tempted to forge Mr. Fleming's name to some of these checks and to 
pass the same. Under the circumstances, it was impossible for appel- 
lant to offer any innocent explanation of the possession of these checks 
without convicting himself of the forgery charges. The District Court 
charged the jury that evidence bad been presented to show that the 
appellant was found in the exclusive possession of recently stolen 
property; that the jury could infer from the facts of such possession 
that the possessor of the property had stolen it, and that unless such 
possession vas satisfactorily explained, "the facts and circumstances 
brought out at the trial, itself, the fact of such possession Bey: 


sufficient basis to warrant your finding the defendant guilty". Since 


the appellant could not satisfactorily explain possession of the blank 


rT Peo 
13/ Pages 112, 113 of trial transcript for March 1, 1967. 
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checks without convicting himself of the charges of forgery, the joinder 


of offenses in this case resulted in a charge which was almost tanta- 


| 
mount to a direction by the District Court that the appellant was guilty 


of the robbery. 


This case presents a classic example of the three objections against 
joinder of offenses set forth in the Drew case (page 88), be. (1) that 
a defendant may become embarrassed or confounded in present ing separate 
defenses, (2) that the jury may use evidence of one crime to infer a 
criminal disposition on the part of the defendant from vaich is found 


| 
his guilt of the other crime, or (3) that the jury may accum late evi- 


| 
dence of various crimes charged and find guilt when, if considered 
| 


separately, it would not so find. 


The joinder of the robbery with the other charges was) particularly 


| 
prejudicial to the appellant because the penalty for that crime is sub- 
stantially in excess of the penalty provided for the other offenses 
charged against him. Moreover, the offense of robbery is much more 
unpalatable to a jury and the mere presence of such a chaos: along 
with the other offenses, is likely to prejudice a defendant ir his de- 


fense of the other charges. 


Vv 
Appellant's Conviction Snould Be Reversed 
Because Of Improper And Prejudicial Argu- 


ments To The Jury By The Prosecution On 
Missins Corroborating Witnesses 


Appellant, both prior to his initial trial and his second trial, 
had filed motions to dismiss the indictment for failure to provide hin 
with a speedy trial as provided by the Sixth Amendment to the United 
States Constitution. These motions had pointed out that the long delay 
in bringing him to trial had prejudiced his alibi defense because wit- 
nesses who could corroborate that defense had either died, left the 
jurisdiction, or could no longer remember the precise times involved. 
At the completion of testimony on appellant's behalf, the trial counsel 

14/ 
further pointed out to the District Court the problem involved. Under 
these circumstances, the Trial Court stated to counsel before the be- 
ginning of the argument to the jury that there should be no comment on 
missing witnesses. The Trial Court's statement on this point read as 

15/ 
follows: 
“THE' COURT: There is a big question in the Court's 

sing on the instruction on absent witnesses, because of 

the kickback that this case is 26 months old. Because I 

think that the counsel for the defendant should have the 

opportunity, if it is 26 months old. So, let's proceed, 

if it is agreeable to you, without absent witnesses." 

The government attorney then stated, "All right, Your Honor". 


However, be then went on to wake a further argument that he had a 


legal right to make such an argument. Finally, the Trial Court stated 


iS 
14/ Pages 74-76 of the trial transcript for March 1, 1967. 


15/ Page 77 of the trial transcript for March 1, 1967. 
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that it did not go along with counsel for the appellant on the mother, 
the sister, the father, the wife and the girl friend, "because they 
knew that he was arrested". Government counsel then eapadteds “That 
is what I meant when I say inferentially if that comes out it will only 
be inferentially and I will not comment upon it". This ext ipesy con- 
cluded with a statement by the Trial Court that "the Court vill not 


16/ | 
instruct on it". 


| 
As set forth below, government counsel then proceeded in his clos- 


ing argument to not only comment on it but make a comment which was 
highly prejudicial to appellant and exceeded the bounds of any per- 
missible comment on the missing witnesses. Appellant sabats that there 
were two prejudicial errors committed with respect to this aspect of the 


case. These are: 


A. The District Court erred in permitting any comment on the 
missing witnesses who were relatives of appellant or his 


girl friend 


At pages 79 and 80 of the trial transcript for March 1, 1967, the 
Trial Court stated that it did not go along with counsel for the appel- 
lant in his argument with respect to the mother, the sister, the father, 


the wife and the girl friend because they knew he hed been /arrested and 


in his opinion would remember whether he was in their presence on the 
| 

night of December 22, 1964, or the morning of December 23, 1964. Sub- 
| 


sequently, government counsel apparently interpreted this comment as 
| 


a go-ahead to comment on the absence of any of these individuals and he 


16/ This colloquy occurred at pages 77-80 of the trial erenecriot 
for March 1, 1967. 
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did specifically comment in his closing argument to the jury on the 
failure of the mother, the sister or the girl friend to testify in 
appellant's seikeoe Appellant's trial counsel objected vigorously 
to this line of argument and was PR Rite is respectfully subd- 
mitted that the Trial Court committed prejudicial error in permitting 
comment and argument on the absence of these specific witnesses by 
government counsel. 

This Court's prior decisions establish that a comment may be made 
on missing witnesses if a party has it peculiarly within his power to 
produce witnesses whose testimony would elucidate the transaction, the 
witness is not equally available to the government and is, in a legal 
sense, a stranger to the accused, and if his absence is unexplained. 
Pennewell v. United States, 353 F.2d 870 (D.C. Cir., 1965); Milton v. 
United States, 71 U.S. App. D.C. 394, 397, 110 F.2d 556, 559 (1940). 
In the present case the individuals involved were all equally available 


to the governmert. Moreover, their absence had been clearly explained 


on the record both in the motions to dismiss the indictment and in the 


trial of the case itself in that the long lapse of time had dimmed their 
19/ 
memory. Moreover, the District Court's reasons for permitting govern- 


ment counsel to comment on the absence of these witnesses was simply 
its judgment that the witnesses could not have forgotten the events of 
December 22, 1964, and December 23, 1964, simply because of their 

Ti7 Pages 100-101 of the trial transcript for March 1, 1967. 

18/ Pages 100-101 of the trial transcript for March 1, 1967. 


19/ Pages 4-6 of the trial transcript for February 27, 1967; 
pages 73-76 of the trial cranscript for March 1, 1967. 
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20/ | 
relationship to the appellant. This was a judgment made without 


hearing or seeing any of the witnesses involved. Moreover, appel- 
lant's trial counsel had had these witnesses down to testify in the 


hearing on February 24, 1967, in support of his wotion to dismiss the 
21/ 
indictment for lack of a speedy trial. At that time, the! District 


| 
Court commented, in denying the motion to dismiss the indictment for 


lack of a speedy trial, that “it is incredible" that the appellant 
| 22/ 
himself could remember the events back in 1964 on a certain date, 2 


completely inconsistent position with that taken by the same Court in 
| 


permitting comment by government counsel on the absence of these wit- 


nesses. It was clearly improper for the District Court to conc lude 


that appellant himself could not remember events of that time and that 
| 
others could because of their relationship to the appellant. 


B. Government counsel's comments and arguments went beyoad the 
permissible limits indicated by the District Court 


Even if it be assumed arguendo that the District Court did not err 
| 
in indicating to government counsel that he could coment on the absence 
of the mother, the sister, and the girl friend as witnesses to support 
appellant, the actual argument and comment of government counsel went 
beyond that and, in essence, was & comment on the absence’ of any in- 
dividuals with whom appellant stated he had had contact at the times 
material to the offenses. The comment sad argument of government counsel 
Fi Fages T5-00 GE the Trial transcripe for March 1, 1967. 
21/ Page 78 of the trial transcript for March 1, 1967. | 
! 


22/ Pages 7 and 8 of the transcript of hearing for February 24, 1907. 
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on the missing witnesses read as follows: 


"But then he tells you, "But my client’ -- now listen 
to just who'he can remember on that day. Now, just listen 
to this list of people. There are So many of them that I 
only wiil mention a few. Let's start out with his mother. 
Her name is Beatrice Blunt. His sister, Evelyn McCoy. 
There is the witness stand. 


‘mR. EVANS: May we approach the Bench, Your Honor? 
“THE COURT: There is no need to. 


™R. TITUS: There is the witness stand, ladies and 
gent lemen. 


“The woman with whom be was living, Mrs. Yvonne Hawkins. 


"MR. EVAES: Your Honor, I object to this eatire line 
of argument and I would like for that to be noted. 


“THE COURT: It will be noted. 


"MR. TITUS: The woman with whom he was living, Mrs. 
Yvonne Hawkins. Well, there is the witness stand. 


| 
"7 don't think the rest of them even need be commented 
on. ‘Minnie.’ Well, any way ~~ 


™R., EVANS: Objection. 


“THE COURT: The same objection is noted.” (Emphasis 
supplied.) 


This statement was made in such & way, particularly the under lined 
portion above, that while government counsel only specifically ment ioned 
the absence of the mother, the sister and the girl friend as witnesses, 
the clear implication to the jury was that the argument referred to all 
of the witnesses whom the appellant testified that he had come in con- 
tact with during the crucial period involved. Indeed, it may have very 
well been impossible to make a comment about the specific missing 


es 


23/ Pages 100-101 of the trial transcript for March l, 1967. 
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witnesses who had some relationship to appellant without carrying such 
a clear implication with respect to the remaining missing witnesses. 

| 
Even if it were possible, the above argument and comment clearly was 80 
constructed as to keep within the technical bounds of the District 
Court's ruling, but at the same time carry over to the other nissing 
witnesses. This argument was obviously highly prejudicial co appellant 
because it, in essence, said that he simply could not support his alibi. 


It is respectfully submitted that the District Court's action in 


i 
permitting such an argument and the government counsel's action in mak- 


ing such an argument deprived appellant of a fair triai, after having 


forced him to wait approximately two years for such a trial. 
VI 


Appellant's Conviction Should Be Re- 
versed Because Of The District Ccurt's 
Charge To The Jury On The Possession 


Of Stolen Property 


In its charge to the jury, the District Court gave the jury the 


following instruction with respect to the possession of stolen prop- 
24/ 
erty: 


"Now, in connection with this, ladies and gentlemen 
of the jury, as well as in connection with the other 
counts in the indictment, aside from or even with using 
the wires, the Court would like to explain to you at this 
time that there is a principle of law which you are to 
abide by, and in this case evidence has been presented to 
show that the defendant, Thomas Blunt, was found in ex- 
clusive possession of recently stolen property. It is a 
rule of our law that when recently stolen property is 
found in the exclusive possession of someone, the jury 


Ba | 
24/ Pages 112-113 of the trial transcript for March 1, 1967. 


- 3% ~< 


may infer from the facts of such possession that the pos- 
sessoz of the property which was recently stolen was the 
thief. 


“Now, if, from the evidence you should be convinced 
beyoad a reasonable doubt that the property here in ques- 
tion was stolen, and that the defendant soon after its 
theft, was in exclusive possession of the property, that 
is a circumstance to be taken into consideration by the 
jusy in determining your verdict. 


"Unless such possession is satisfactorily explained, 
the facts and circumstances brought out at the trial, it- 
self, the fact of such possession is a sufficient basis 
to warrant your finding the defendant guilty. 


“The Court instructs you, however, that while you 
are permitted, under the law, to draw an inference of 
guilt from the fact that the defendant was discovered 
in exclusive possession of recently stolen property, you 
are not required to do so. Nor, if you draw the infer- 
ence are you required on that basis alone to find the 
defendant guilty, although you may do so. If the defen- 
dant's explanation of his possession of the property is 
in your opinion, satisfactory, and if that is consistent, 
i£ it is apparently honest, if it is not contrary or con- 
tradicted by any of the rest of the testimony, if it is 
the same at all times, if it has the indicia of truth, 
then the possession by the defendant ceases to be a basis 
for an inference of guilt. But, if it is not explained 
to your satisfaction, you are permitted if not required, 
to infer that the defendant is guilty of the robbery." 


Assuming arguendo that such a charge would have been proper in 
many circumstances, it is submitted that in the present circumstances 


of this case it was highly prejudicial to appellant and was tantamount 


to a statement to the jury that they should find appellant guilty of 


robvery. This is true because there was evidence that some of the 
property stolen from Mr. Fleming was found in the exclusive possession 
of appellant and, as pointed out above, appellant, becsuse of the joinder 


of offenses, could not give a satisfactory explanation of such possession 
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because auch admission of possession amounted to self-incrimination 


charges of forgery. Subsequently, when the District Court told the 
jury that if such possession is not explained to your cate hareioas 
| 
they were permitted to find the defendant guilty of robbery, it amounted 
to telling them that they should s0 find. 
It is true that much later in the charge the District Court advised 
the jury that if the alibi defense of the appellant raised a reasonable 


| 
doubt as to his presence at the time and place of the crimes charged, 
25/ 
it was sufficient for acquittai. However, either the charge on the 
| 
possession of stolen property should have been omitted or the jury 


should have been charged with respect to the alibi defense |immediately 


| 
following the charge on the possession of stolen property in order for 


the jury to clearly understand the relationship between the two and to 


| 
clearly indicate that his alibi defense was a good one if it raised a 
| 
reasonaole doubt as to his presence, even in the absence of any explana- 
| 
tion of the possession of stolen property. 
| 


Appellant moved for a new trial based in part on the erroneous nature 
| 


of these instructions. Such motion was denied by the District Court. 
| 
CONCLUSION 


It is respectfully submitted that upon the foregoing points and 


| 
authorities appellant's conviction should be reversed. Moreover, a 


simple remand of the case for a new trial will not meet the tequirements 
| 


of justice. 


re a 
25/ Page 122 of the trial transcript for March 1, 1967. 
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First, while it is, of course, now possible to determine whether 
or not appellant is mentally competent to stand a new trial on the 
charges against hir, it is not equally feasible to attempt at this 
late date to determine whether or not appellant was suffering from a 
mental disease or defect at the time of the crimes of which he is ac- 


cused and whether the crimes were or were not 3 product of such mental 


disease or cefect. The decision by this Court in Thomas E. Blunt v. 


United States of America, 100 U.S. App. D.C. 266, 244 F.2d 355 (1957), 
shows that as long ago as June of 1952 this appellant was found to be 
suffering from a psychosis, was also judicially determined to be men- 
tally incompetent to stand trial, and was committed to St. Elizabeth's 
Hospital. The Court is therefore dealing with an appellant with a 
long-standing history of mental problems. It does not now seem rea- 
sonably possible for a psychiatrist observing the appellant during 
the year 1968 to determine his mental condition in December 1964 when 
the crimes were committed. In the above-cited decision, a psychiatrist 
at St. Elizabeth's Hospital, who examined appellant in December 1952 
and found him to be psychotic, was unable to form an opinion as to his 
mental condition in June of 1952. It is respectfully submitted that 
if appellant were now sent back for a determination of his sanity in 
December of 1964, when the alleged crimes were committed, there would 
be a very strong tendency on the part of those examining appellant to 
simply repeat the most recent findings which have been judicially de- 
termined to be invalid. 

Second, the defects in appellant's trial resulting from the failure 


to give him a speedy trial could not be cured by a further new trial. 


a. 37: = 


| 
Obviously, if trial counsel could not locate witnesses or witnesses 
| 
could not remember events in December 1964 in the early part of 1967, 
| 
| 
such witnesses cannot be located nor can those located remember such 


events at a trial occurring at some future date. 


What has happened here is that the District Court has committed 


basic errors with respect to the determination of appellant's mental 
| 
condition, both in terms of his competency to stand trial and his sanity 


in December of 1964 so as to require the invalidation of his conviction, 
| 
and at the same time has made it practically impossible to now properly 


determine his sanity in December of 1964. The same thing is true with 


respect to the long delay in appellant's trial for which he was not 
| 


responsible. 


Once it has been determined that appellant's prior conviction was 
| 


improper, appellant then, of course, must be presumed not to have been 
guilty of the crimes with which he has been charged and the Court 
simply kas a situation in which because of prior errors appellant can 
no longer be tried for those charges with full regard to his constitu- 
tional and statutory rights. It is therefore respect fully submitted 
that the conviction below should not only be reversed, but that the 
District Court should be directed to dismiss the indictment and to free 
the appellant. | 
| 


Respectfully submitted, | 


James L. Highsaw, Jr. | 
62C Tower Building 
Washington, D. C. 20005 


Attorney for Appellant 
Appointed by this Court 


April 5, 1968 


APPENDIX "A" 
CONSTITUTIONAL PROVISIONS, STATUTES, AND RULES INVOLVED 
Sixth Amendment to Federal Constituticn: 

“Tn all criminal presecutions, the accused shall enjoy the right 
to a speedy end public triai, by an impartial jury of the State end 
district wherein the crime shal] have been committed, which district 
shall have been previously ascertained by law, and to ve informed of 
the nature and cause of the accusation; to be confronted with the 
witnesses against him; to have compulsory process for obtaining Wit- 
nesses in his favor, and to have the Assistance of Counsel for nis 


defence." 


Title 22, District of Columbia Code_(1967 Ed.), Section 1401: 
“Zhoever, with intent to defraud or injure another, falsely 
makes or alters any writing of a public or private nature, which might 
operate to the prejudice of another, or passes, utters, or publishes, 
or attempts to pass, utter, or publish as true and genuine, any paper 

so falsely made or altered, knowing the same to be false or forged, 
with the intent to defraud or prejudice the right of another, shall be 


imprisoned for not less than one year nor more than ten years." 


Title 22, District of Columbia Code (1967 Ed.), Section 2901: 


‘Whoever by force or violence, whether against resistance or by 


sudden or stealthy seizure or snatching, or by putting in fear, shall 
take from the person or immediate actual possession of another any- 
thing of value, is guilty of robbery, and any person convicted thereof 
shall suffer imprisonment for not less than six months nor more than 


fifteen yeare." 


Appendix "A" - 2 


Title 24, District of Colurbie Code (1967 Ed.), Secticn 301{a): 
| 


‘Whenever a person is arrested, indicted, charged by information, 
or is charged in the juvenile court of the District of Columbia, for cr 
with an offense and, prior to the imposition of sentence or prior to 
the expiration of any period of probation, it shall appear Ito the court 
from the court's own observations, or from prima facie evidence submit- 


ted to the court, that the accused is of unsound mind or is mentally 


incompetent so as to be unable to understand the proceedings against 


him or properly to assist in his own defense, the court may order the 
accused committed to the District of Columbia General Hospital or other 


mental hospital designated by the court, for such reasonable period as 
| 
the court may determine for examination and observation and for care 


| 
and treatment if such is necessary by the psychiatric staff of said 
| 


hospital. If, after such examination and observation, the) superinten- 


| 
dent of the hospital, in the case of a mental hospital, or the chief 


psychiatrist of the District of Columbia General Hospital,| in the case 


of District of Columbia General Hospital, shall report that in his 
opinion the accused is of unsound mind or mentally qocedodcent: such 
report shall be sufficient to authorize the court to coumit by order 
the accused to a hospital for the mentally ill unless the accused or 
the Government objects, in which event, the ccurt, after hearing with- 
out a jury, shall make a judicial determination of the competency of 
the sccused to stand trial. If the court shall find the accused to be 


then of unsound mind or mentally incompetent to stand trial, the court 


shall order the accused confined to a hospital for the mentally ill." 


Appendix "A" - 3 
Title 15, United States Code, Sectioa_ 1343: 

“Whoever, having devised or intending to devise any scheme or 
artifice to defraud, or for obtaining money or property by means of 
false or fraudulent pretenses, representations, Or promises, transmits 
or causes to be transmitted by means of wire, radio, or television com- 
munication in interstate or foreign commerce, any writings, signs, siz- 
nals, pictures, or sounds for the purpose of executing such scheme or 


artifice, shall be fined not more than $1,000 or imprisoned not more 


than five years, or both." 


Title 28, United States Code, Section 1915: 

"(a) Any court of the United States may authorize the commence- 
sent, prosecution or defense of any suit, action or proceeding, civil 
or criminal, or appeal therein, without prepayment of fees and costs 
or security therefor, by a persor who makes affidavit that he is un- 
able to pey such costs or give security therefor. Such affidavit shall 
state the nature of the action, defense or appeal and affiant's belief 
that he is entitled to redress. 

"ar appeal may not be taken in forma pauperis if the trial court 
certifies in writing that it is not taken in good faith. 

"(b) In any civil or criminal case the court may, upon the filing 


of a like affidavit, direct that the expense of printing the record on 


appeal, if duch nrinting is required by the appellate court, be paid 


by the United States, and the same shall be paid when authorized by the 


Director of the Administrative Office of the United States Courts. 


Appeodix! 
"(c) The officers of the court shall igsve and serve all process, 


and perform all duties ia such cases. Witnesses shall attend as in cther 


cases, and the came remedies shall be available as are provided for by 
| 


law in other cases. 
| 
"(d) The court may request an attorney to represent any suck per- 


son unable to employ counsel and may dismiss the case if the allega- 


tion of poverty is untrue, or if satisfied that the action is frivolous 


or malicious. 
| 


"(e) Judgment may be rendered for costs at the conclusion of the 


suit or action as in other cases, but the United States sbsll not be 
liable for any of the costs thus incurred. If the United States has 
paid the cost of a stenographic transcript or printed decked for the 
prevailing party, the same shall be taxed in favor of the United 

| 


States." 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Tuomas E. BLUNT, APPELLANT 


ve | 
| 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


Davip G. BRE$S, 
United States Attorney. 


FRANK Q. NEBEKER, 
HAROLD H. TITUuS, JR., 
Carw S. RauH, 
? Assistant United States Attorneys. 


Cr. No. 364-65 


QUESTIONS PRESENTED 


In the opinion of appellee. the following questions are 
presented: 


1) Was it reversible error for the trial judge not to 
conduct sua sponte a hearing into appellant’s competency 
to stand trial, where (a) St. Elizabeths Hospital exam- 
ined appellant and certified him competent, (b) a pri- 
vate psychiatrist examined appellant and found him com- 
petent, (c) appellant behaved rationally at trial and 
appeared to have an exceptional understanding of the 
proceedings, 1d) appellant made an objective decision to 

stify at trial and ‘e) appellant testified alertly at trial 
and related a detailed alibi defense? 

2) Was appellant denied his constitutional right to a 
speedy trial by the twenty-one month delay between his 
arrest and first trial, where (a) appellant was primarily 
responsible for the delay and (b) appellant has failed to 
make an adequate showing that he was prejudiced by the 
delay? 

3) Should appellant’s conviction be reversed because of 
the ten month, post-trial delay in the preparation of the 
trial transcript, where ‘a) appellant was not prejudiced 
at trial by this post-trial delay and (b) appellant failed 
to avail himself of the appropriate remedy? 

4) Did the trial judge commit reversible error in fail- 
ing to sever the robbery, fraud by wire and forgery and 
uttering counts, where (a) the counts were properly 
joined being “based . . . on two or more acts or trans- 
actions connected together or constituting parts of a com- 
mon scheme or plan” and (b) appellant was not preju- 
diced by the joinder of the various counts? 

5) In light of the overwhelming evidence against ap- 
pellant, did the prosecutor’s brief comment to the jury 
that appellant’s mother, sister and girlfriend did not 
take the witness stand (which merely stated the obvious) 
constitute prejudicial error requiring reversal? 

6) Was the trial court’s instruction on the inference 
from possession of recently stolen property ( which was 
in accord with the law in this jurisdiction) plain error? 
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III. Appellant is not entitled to have his conviction re- 
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tion of the trial transcript —.. 
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. In light of the overwhelming evidence against appel- 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 20,956 
THOMAS E. BLUNT, APPELLANT 
v. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF AND APPENDIX FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant Blunt was charged in an eight-count indict- 
ment with robbery (22 D.C. CoDE § 2901), fraud by wire 
(18 U.S.C. $1843) and forgery and uttering (22 D.C. 
Cope § 1401)... (Cr. No. 364-65.) After trial before a 


1 Appellant was charged with (1) robbing Robert Fleming of his 
wallet, traveler's cheques and a book of printed blank checks on 
December 23, 1964 (Count 1), (2) falsely representing himself to 
be Robert Fleming on December 23, 1964 and on this same date 
causing the Western Union Telegraph Co. to transmit by wire 
in interstate commerce a telegram directing that $500 be sent 


(1) 


2 


jury and District Judge Walsh on February 27 and 28, 
1967 and March 1, 1967, the jury returned a verdict of 
guilty as charged (II Tr. 127).* Appellant was sentenced 
to imprisonment for five to fifteen years.° 


Pre-Trial Proceedings 


Appellant was arrested for housebreaking on October 
16, 1964 and indicted for this offense on December 8, 
1964 (Cr. No. 1083-64). On December 28, 1964, while 
appellant was released on bond in the housebreaking case, 
appellant was arrested for robbery, fraud by wire and 
forgery and uttering (the instant case); he was subse- 
quently indicted on April 5, 1965 for these offenses (Cr. 
No. 364-65). These two cases (Cr. No. 1083-64 and Cr. 
No. 364-65) proceeded simultaneously. For the Court’s 
convenience, the pre-trial procedural history of these two 
cases are set out below in chart form. The instant case 
(Cr. No, 364-65) will be set out in bold face italics. The 
housebreaking case (Cr. No. 1083-64) will be set out in 


regular type. 


from Robert Fleming’s bank in Oregon to the Western Union office 
in Washington, D.C. (Count 2) and (3) forging three of Robert 
Fleming’s checks and uttering them to certain employees of Kay 
Jewelers (Counts 3, 4, 5, 6, 7 and 8). 


2 The transcript of the trial proceedings on February 27 and 28, 
1967 will be referred to as “I Tr.” The transcript of the trial pro- 
ceedings on March 1, 1967 will be referred to as “II Tr.” The tran- 
script of the hearing on February 3, 1967 on appellant’s motion to 
sever will be referred to as “Mot. Sev. Tr.” The transcript of the 
hearing on February 24, 1967 on appellant’s motion to dismiss the 
indictment for lack of speedy trial will be referred to as “Mot. 
Dis. Tr.” The record in appellant’s housebreaking case (Cr. No. 
1083-64) will be referred to in appellee’s brief. The transcript of 
the trial proceedings on February 14, 1966 in appellant’s house- 
breaking case will be referred to as “HB Tr.” The transcript of ap- 
pellant’s evidentiary competency hearing on April 15, 1965 in the 
housebreaking case will be referred to as “4/15/65 Com. H. Tr.” 


2 Appellant was sentenced as follows: 5 to 15 years on Count 1; 
20 months to 5 years on Count 2; 1 to 3 years on Counts 3, 5 and 
7; 1 to 3 years on Counts 4, 6 and 8; all these sentences are to run 
concurrently with each other and concurrently with appellant's 
sentence in Cr. No. 1083-64. 


October 16, 1964 


December 8, 1964 


December 11, 1964 
December 23, 1964 


December 23, 1964 


December 24, 1964 


January 15, 1965 


January 29, 1965 


February 17, 1965 


March 8, 1965 


April 5, 1965 


April 5, 1965 


April 9, 1965 


3 


Appellant was arrested for 
housebreaking. 


Appellant charged in a two-count in- 
dictment with housebreaking. (Cr. No. 
1083-64.) 


Appellant arraigned. 


Attorney Daniel Franklin appointed to 
represent appellant. 


Appellant arrested for robbery, fraud 
by wire and forgery and uttering. 


Appellant presented in the Court of 
General Sessions. Case continued until 
January 15, 1965 for a preliminary 
hearing. 

A preliminary hearing was held and 
probable cause to hold appellant for 
action of the Grand Jury was found. 
Appellant committed to jail being un- 
able to make bond. 


Appellant’s motion for mental exami- 
nation granted. Appellant sent to St. 
Elizabeths Hospital for 60 days. 


Appellant’s bondsman surrendered ap- 
pellant. The surety was exonerated. 


Appointment of Attorney Daniel Frank- 
lin vacated. Attorney David Aaronson 
appointed to represent appellant. 


Letter dated April 2, 1965 from St 
Elizabeths Hospital advising that ap- 
pellant is mentally competent to stand 
trial. 


Appellant charged in an eight-count 
indictment with robbery, fraud by 
wire, and forgery and uttering. (Cr. 
No. 364-65.) 

Attorney Joseph Harbaugh appointed 
to represent appellant. Appellant ar- 
raigned. 


April 14, 1965 


April 15, 1965 


May 10, 1965 


May 21, 1965 


June 23, 1965 


June 25, 1965 


July 20, 1965 


July 27, 1965 


July 27, 1965 


July 29, 1965 


August 2, 1965 


4 


Competency hearing continued until 
April 15, 1965. 


Competency hearing held. Evidence 
heard. Appellant determined to be men- 
tally competent, 


The court directed that Cr. No. 1083- 
64 be tried before Cr. No. 364-65. Appel- 
lant’s motion for mental examination 
“denied without prejudice as defend- 
ant has been found mentally competent 
in Criminal Case 1083-64.” 


Appellant’s motion for independent 
psychiatric examination granted. Ap- 
pellant sent to D.C. General Hospital 
for 30 days as of May 25, 1965. 


Letter dated June 22, 1965 from D.C. 
General Hospital requesting a 30 day 
extension for additional observation. 


Extension of appellant’s commitment to 
D.C. General Hospital for 30 days 
granted. 


Letter dated July 16, 1965 from D.C. 
General Hospital advising that appel- 
lant is competent to stand trial. 


Appointment of Attorney David Aaron- 
son vacated. Attorney Harry Weidberg 
appointed to represent appellant. 


Appointment of Attorney Joseph Har- 
baugh vacated. Attorney John Wolf- 
gang appointed to represent appellant. 


Mental competency hearing continued 
until August 11, 1965 because newly 
appointed counsel had not been notified 
of hearing. 


Ordered that appellant be transferred 
from D.C. General Hospital to D.C. 
Jail. 


August 19, 1965 


August 27, 1965 


August 31, 1965 


September 13, 1965 


September 20, 1965 


October 8, 1965 


October 26, 1965 


December 6, 1965 


December 29, 1965 


January 6, 1966 


February 8, 1966 


February 14, 1966 


5 


Appellant’s request to continue the 
mental competency hearing until Sep- 
tember 10, 1965 granted. 


Appellant’s motion for independent 
psychiatric examination granted. 


Ordered that appellant be examined by 
the Legal Psychiatric Services. 


Appointment of Attorney Harry Weid- 
berg vacated. Attorney William Rowan 
appointed to represent appellant. 


Appointment of Attorney William 
Rowan vacated. Attorney Coolidge Mc- 
Cants appointed to represent appellant. 


Mental competency hearing continued 
for two weeks. 


Mental competency hearing held. No 
objection to appellant being found 
mentally competent. Appellant found 
mentally competent to stand trial. 


Case continued to January 20, 1966 be- 
cause appellant’s attorney had a death 
in his family (his son). 


Letter dated October 21, 1965 from 
Legal Psychiatric Services advising 
that appellant is mentally competent to 
stand trial. 


Mental competency hearing held. Ap- 
pellant found mentally competent to 
stand trial. Trial set for February 14, 
1966. 


Attorney McCants’ oral motion for 
leave to withdraw at the appellant’s re- 
quest denied. 


Trial held. At the close of the Gov- 
ernment’s case, appellant pro se re- 
quested a continuance; the request was 
denied. Appellant convicted on both 
counts of housebreaking. 


April 18, 1966 


May 19, 1966 


May 23, 1966 


May 27, 1966 


September 13, 1966 


September 14, 1966 


6 


Case continued until May 23, 1966 be- 
cause Government had to obtain a 
witness from Oregon. 


Appellant’s motion to dismiss the in- 
dictment for lack of speedy trial filed. 
Appellant alleged “that because of the 
delay two witnesses who would be 
helpful to his defense are no longer 
available, one having died and the 
other having left the jurisdiction and 
his whereabouts are unknown.” 


Case reassigned until motion to dis- 
miss indictment for lack of speedy 
trial is disposed of. Motion to dismiss 
indictment for lack of speedy trial set 
for May 27, 1966. 


Motion to dismiss the indictment for 
lack of speedy trial heard and denied 
by District Judge Bryant. 


Appellant’s motion to appeal the de- 
nial of his motion to dismiss the indict- 
ment without prepayment of costs de- 
nied. 


Case continued until September 13, 
1966 because appellant’s attorney was 
out of town and Government counsel 
was on vacation. 


Case not reached. Case carried over 
until September 14, 1966. 


Trial began. During the trial, appel- 
lant stood up and said, “I am going to 
stand up.” The court said, “Keep your 
seat.” Appellant then said, “The Court 
is out of turn. | am standing up for 
my rights.” 


September 15, 1966 


November 7, 1966 


November 15, 1966 


November 18, 1966 


November 29, 1966 


December 14, 1966 


January 20, 1967 


7 


Appellant’s request for mistrial grant- 
ed by District Judge McGarraghy. Ap- 
pellant’s motion for mental examina- 
tion granted. Appellant committed to 
St. Elizabeths Hospital for 60 days. 


Letter dated November 2, 1966 from 
St. Elizabeths Hospital advising that 
appellant is mentally competent to 
stand trial. 


Case called for mental competency 
hearing. Attorney Wolfgang's request 
to be withdrawn granted. Mental com- 
petency hearing continued until ap- 
pointment of new counsel. 


Attorney Walter Evans appointed to 
represent appellant. 


Case called for mental competency 
hearing. Attorney Evans objected to 


the report of St. Elizabeths Hospital 
and requested the appointment of a 
private psychiatrist to examine appel- 
lant which was granted. Competency 
hearing set for December 23, 1966. 


Appellant’s attorney advised court 
that Georgetown University Pretrial 
Clinic had agreed to undertake an ex- 
amination of appellant and would be 
unable to complete the examination 
before January 20, 1967. Competency 
hearing rescheduled for January 20, 
1967. 


Mental competency hearing held. No 
objection to appellant being found 
mentally competent. (Georgetown Uni- 
versity Pretrial Clinic found appellant 
mentally competent to stand trial.) 
Trial set for February 27, 1967. 
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February 3, 1967 Appellant’s motion for severance heard 
and denied by District Judge Sirica. 


February 24, 1967 Appellant’s motion to dismiss the in- 
dictment for lack of speedy trial was 
denied by District Judge Sirica. Appel- 
lant alleged that because of the delay 
(1) Mrs. Yvonne Hawkins could not 
remember whether appellant was at 
her apartment between 10:00 p.m. on 
December 22, 1964 and 8:00 a.m. on De- 
cember 23, 1964, (2) employees of a 
beauty salon on 14th Street where ap- 
pellant claimed to have been between 
1:00 p.m. and 2:30 p.m. on December 23; 
1964 could not be located, and (3) Mr. 
Louis Jackson could not remember 
whether appellant was in his pool hall 
on 14th Street between 2:30 and 5:30 
p-m. on December 23, 1964. 


February 27, 1967 Trial began. 
February 28, 1967 Trial continued. 


March 1, 1967 Trial ended. Appellant convicted of all 
eight counts of the indictment. 


Appellant’s Competency to Stand Trial 


Pre-Trial Matters 


Prior to appellant’s trial on February 27 and 28, 1967 
and March 1, 1967, appellant underwent two mental ex- 
aminations to determine his competency to stand trial. 
On September 15, 1966, appellant was sent to St. Eliza- 
beths Hospital for a mental] examination. This examina- 
tion was in response to appellant’s misbehavior during 
his initial trial in this case on September 14, 1966. Ap- 
pellant stood up during the trial and told the court, “I 
am standing up for my rights’; the court granted a mis- 
trial and ordered the examination. By letter dated No- 


9 


vember 2, 1966, St. Elizabeths Hospital certified the 
following: 


* * * Mr. Blunt is without mental disease or de- 
fect and... he is competent for trial in that he 
understands the nature of his charges and by virtue 
of having a rational as well as a factual under- 
standing of the proceedings against him and being 
able to consult with counsel with a reasonable de 
gree of rational understanding. This determination 
was made as a result of psychiatric examinations 
which indicate that there was no evidence of dis- 
turbance of emotions or thought processes and hal- 
lucinatory and delusional experiences were absent 
during his present hospitalization. Attention, per- 
ception, comprehension, orientation, memory and 
general intellectual functions were all within normal 
limits. . . . He has not required the use of psycho- 
tropic medication at any time during this hospital- 
ization. 

On November 29, 1966, appellant’s attorney, Walter 
Evans, requested the appointment of a private psychia- 
trist to examine appellant. This request was granted. 
Georgetown University Pretrial Clinic agreed to examine 
appellant. The Georgetown University Pretrial Clinic, 
after examining appellant, advised appellant’s attorney, 
Walter Evans, that appellant was competent to stand 
trial (Mot. Dis. Tr. 5). 

On January 20, 1967, a competency hearing was held 
before Chief Judge Curran. Appellant’s attorney, Walter 
Evans, agreed to the court finding appellant mentally 
competent to stand trial. 


Trial 


During appellant’s trial on February 27 and 28, 1967 
and March 1, 1967, appellant acted both rationally and 
with an exceptional understanding of the proceedings. 
At no time during the three days of trial did appellant 
conduct himself in a bizarre manner. 
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Before appellant took the stand to testify in his own 
behalf the following colloquy took place between appel- 
lant and the court: 


THE COURT: °* * * As long as the Jury is out, 
have the defendant step up here. 

What is your name? 

THE WITNESS: My name is Thomas Edward 
Blunt. 

THE COURT: Now, you are familiar with these 
proceedings? 

THE WITNESS: Yes, Your Honor. 

THE COURT: Do you know that your counsel 
has been appointed by the Court? You know that? 

THE WITNESS: Yes, Your Honor. 

THE COURT: Do you know that the Govern- 
ment has the responsibility of proving you are guilty 
beyond a reasonable doubt? 

THE WITNESS: Yes, Your Honor. 

THE COURT: You also have been advised that 
you need not prove your innocence? 

THE WITNESS: Yes, Your Honor. 

THE COURT: That you may or you may not 
take the stand in your own defense? 

THE WITNESS: Yes, sir. 

THE COURT: Do you understand that? 

THE WITNESS: Yes, sir. 

THE COURT: Now, the counsel, Mr. Evans, as 
well as the co-counsel, Mr. Shatsly [Cratsley?], may 
advise you as to what in their opinion you should do. 
But in the final analysis it is your decision that 
controls. 

Do you follow me? 

THE WITNESS: Yes, sir. 

THE COURT: All right. Now, what is your 
decision? 

THE WITNESS: Well, Your Honor, I would 
take the stand providing that my past record is not 
introduced to try to show the Jury the type of char- 
acter that I have been in the past on this trial. 

THE COURT: And what is the Government’s 
intention? 


11 


PROSECUTOR: I will be delighted to have the 
defendant take the stand. I won’t use his past rec- 
ord. 

THE COURT: Your record will not be used for 
impeachment. 

THE WITNESS: Yes. 

THE COURT: There will be no reference made 
to it. Do you understand that? 

THE WITNESS: Yes, sir. 

THE COURT: Now, what is your decision? 

THE WITNESS: I want to take the stand. 

THE COURT: You are going to take the stand? 

THE WITNESS: Yes, sir. 

THE COURT: You understand that you have 
the right not to take the stand? 

THE WITNESS: Yes, sir. 

THE COURT: All right. You may be seated. 
(II Tr. 10-12.) (Emphasis added.) 


Shortly thereafter appellant took the stand and testi- 
fied in his own behalf. Appellant’s testimony covered 
over 40 pages of transcript. In his direct testimony 
which is set out in full in the Appendix, appellant out- 
lined for the jury a very detailed alibi defense (II Tr. 
27-35). On cross-examination, appellant stuck to his de 
tailed story and had ready answers for the prosecutor 
(II Tr. 37-73). There was no doubt that appellant was 
alertly following the proceedings. The following excerpt 
from the cross-examination of appellant makes this very 
clear: 


BY THE PROSECUTOR: 


* * * 3 


Q Incidentally, Mr. Defendant, that $50 you paid 
for the ring, where had you obtained that? 

A Iam sure, Mr. Titus, you heard me at the 
beginning when I said that I had won the money in 
the crap game. 

Q No, I hadn’t. Had you won the money in the 
crap game? 

A I think I was real precise about what I said. 
(II Tr. 73.) 
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Appellant was correct. Some forty pages earlier in his 
testimony. appellant had testified that he was “the win- 
ner” in the crap game (II Tr. 31). 


The Trial 


The Government’s Case 


At approximately 1:00 a.m. on December 23, 1964, 
Robert Fleming, a visitor to the Nation’s Capital, was 
robbed at gunpoint by three Negro males in the alley 
next to the Carroll Arms Hotel (I Tr. 45-50, 56-57). 
Taken from Fleming in the robbery was his wallet con- 
taining money, a driver’s license, a state employment card 
and other personal papers, his traveler’s cheques and a 
book of blank checks from the United States National 
Bank of Oregon upon which his name, and Eugene, Ore- 
gon address were printed (I Tr. 45, 49-50, 52-56, 57-58, 
94). Fleming testified at trial that he was unable to 
identify any of the robbers (I Tr. 57). 

Sometime between 9:30 and 10:00 a.m. on December 
23, 1964, Appellant Blunt entered Kay Jewelers at 1331 
F Street, Northwest, and purchased from Milton Solo 
mon, a salesman, a lady’s Paul Brigette watch (I Tr. 
97-108, 130). To pay for the watch, appellant, who was 
representing himself to be Robert Fleming, filled out one 
of Fleming’s checks for $169.45 and passed the check to 
the store’s credit manager, Gordon LeGrande, along with 
Fleming’s driver’s license and hospitalization card (I Tr. 
101-08, 123-129, 152). After the check was accepted, 
appellant took the watch and left (I Tr. 103). 

At approximately 10:00 a.m. on December 23, 1964, 
appellant appeared in the Western Union office at 708 
14th Street, Northwest, which is around the corner from 
Kay Jewelers (I Tr. 154-156, 161). Appellant, repre- 
senting himself to be Robert Fleming and presenting 
Fleming’s checkbook, requested Robert Wible, a Western 
Union counter clerk, to wire Fleming’s Oregon bank for 
$500 (I Tr. 156-158). After Wible typed out the tele 
gram and transferred it to the operator to be sent, ap- 
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pellant left (I Tr. 156-58, 162). Wible testified at trial 
and positively identified appellant as the man who rep- 
resented himself to be Fleming (I Tr. 155-56). 

Sometime between 1:00 and 2:00 p.m. on December 23, 
1964, appellant returned to Kay Jewelers on F Street and 
purchased a man’s diamond ring (Tr. 130, 132-33, 150). 
To pay for the ring, appellant filled out one of Fleming’s 
checks for $450.87 and passed it to a salesman who in 
turn handed it to LeGrande for approval (I Tr. 133-38, 
148). The diamond ring was left at Kay Jewelers for 
adjustment (I Tr. 1384). At approximately 4:00 p.m. on 
this same day, appellant returned to Kay Jewelers and 
picked up the diamond ring he had purchased (I Tr. 
134, 144, 150). While he was at Kay Jewelers on this 
third occasion, appellant purchased a man’s Paul Brigette 
watch (I Tr. 141-42). To pay for the man’s watch, ap- 
pellant filled out one of Fleming’s checks for $338.95 and 
passed it to a salesman (I Tr. 141-44, 150-52). 

Fleming testified that he had not signed the three 
checks passed to Kay Jewelers (I Tr. 53). He further 
testified that he did not know appellant and had not 
given appellant permission to sign the checks (I Tr. 53, 
59). Both Solomon and LeGrande testified at trial and 
positively identified appellant as the man who had forged 
and passed Fleming’s checks at Kay Jewelers (I Tr. 101- 
03, 128). 

At approximately 4:30 p.m. on December 23, 1964, 
appellant returned to the Western Union office on 14th 
Street and received from Charles Hall, a Western Union 
counter clerk, the $500 draft that he had wired for ear- 
lier that day (I Tr. 164-68). After appellant signed a 
delivery form, he asked Hall if Western Union could cash 
the draft (I Tr. 168, 181-82). Hall told appellant that 
there was not enough cash in the office but to check back 
later (I Tr. 181-82). At approximately 5:30 p.m. on 
this same day, appellant returned to the Western Union 
office and presented the draft to Hugh Cofield, a Western 
Union senior counter clerk, to be cashed (I Tr. 204-09). 
Cofield told appellant that he could not cash the draft 
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for him at that time and appellant departed leaving the 
draft with Cofield (I Tr. 208-09). Both Hall and Cofield 
testified at trial and positively identified appellant as the 
man who tried to cash the $500 draft (I Tr. 167-68, 
181-84, 207, 210). 

At approximately $:45 p.m. appellant returned to the 
Western Union office (I Tr. 209, 250). As he entered 
the door of the Western Union office which was not-at- 
all crowded, he turned around and walked away; appar- 
ends appellant saw the police who were stationed inside 

the office wae for him (I Tr. 182-85, 201, 209-11, 
O1T-18. 231-3: Appellant got into the back seat of an 
automobile wait ing outside (I Tr. 211, 231-32). Mean- 
while. Cofield pointed out appellant to Detectives Robert 
King and George Wilson of the Robbery Squad and they 
immediately placed appellant under arrest (I Tr. 183-84, 
211-12, 249-52). 

The automobile appellant was arrested in was also oc- 
cupied by James Brothers and Cora Peyton who were 
not involved in appellant’s crimes (I Tr. 211, 221-23). 
Five minutes before appellant’s arrest Brothers pulled 
his automobile over to the curb at 14th and T Streets, 
Northwest. to drop off a friend of Peyton’s (I Tr. 225- 
26, 28). As Peyton’s friend alighted from the automo- 
bile, appellant, a total stranger to Brothers and Peyton, 
asked Brothers for a lift down to the Western Union 
office: Brothers agreed since he was going in that direc- 
tion (1 Tr. 225-28).4 As they were driving down to 
the Western Union office. appellant showed Brothers and 
Miss Peyton a new lady’s watch which he intended to 
give to his wife for Christmas (I Tr. 229-31). 

At approximately 11:00 p.m. on December 23, 1968 
and while appellant was in police custody, Detective 
Walter Grove of the Check and Fraud Squad removed 
from one of appellant’s fingers the diamond ring appel- 
lant had obtained from Kay Jewelers (I Tr. 135, 253- 


«Brothers testified that appellant stated that he was going to 
send his mother $100 for Christmas (I Tr. 227). 
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57). The day after appellant’s arrest Fleming’s wallet 
was observed in Brothers’ car by a friend of Brothers; 
Brothers turned over Fleming’s wallet to the police; 
Brothers did not know Fleming (I Tr. 234-35). 


Appellant's Defense 


Appellant testified in his own behalf and presented an 
alibi defense to all charges. Appellant produced no wit- 
nesses to corroborate his story. Appellant testified that 
he was at the apartment of his girlfriend, Mrs. Yvonne 

ted at 5105 Vernon Place, 
Southeast, from 10:00 p.m. on December 22, 1964 until 
8:00 a.m. on December 23, 1964 (II Tr. 28, 37-38, 40, 
42). Appellant testified further that on December 23, 
1964, his activities were as follows: From 8:30 a.m. 
until 10:30 a.m., he was at his parents house at 415 G 
Street, Northeast, talking with his mother, Mrs. Beatrice 
Blunt, and his sister, Mrs. Evelyn McCoy (II Tr. 28-29, 
36, 44-45). From 11:00 a.m. until 12:30 p.m., he was 
at the pool hall located at 1905 14th Street, Northwest 
(II Tr. 29, 46-48). From 12:30 p.m. until 1:00 he was 
at Ross’ Five & Ten which was across the street from 
the pool hall; appellant’s wife, Mrs. Marva Blunt, worked 
at Ross’ and he visited with her for about 30 minutes 
(II Tr. 29-30, 48-50). From 1:00 p.m. until 2:30 p.m., 
he visited with the manager of Minnie’s Beauty Salon 
which was located in the 1900 block of 14th Street, 
Northwest (II Tr. 30, 50-51, 57). From 2:30 p.m. until 
5:30 p.m., he was back at the pool hall talking with the 
owner, Mr. Jackson (II Tr. 80-31, 57-59). 

Appellant also testified that at 5:30 p.m. he left the 
pool hall and went into the back room of a shoe shine 
establishment in the 1800 block of 14th Street, North- 
west, where a dice game was going on (II Tr. 31, 59-61). 
Supposedly appellant remained there playing dice until 
after 8:00 p.m. (II Tr. 31-32, 61-62). Appellant testi- 
fied that during the course of the game, he bought a 
man’s diamond ring from one of the other players for 
$50 and put the ring in his coat pocket where he claimed 
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the police found it after his arrest (II Tr. 31-32, 68-73). 
Appellant further related that while he was playing dice, 
one Beulah Jones. who worked for Mr. Johnson, the 
owner of the shoe shine establishment, asked him to send 
a telegram for her (II Tr. 32-33, 62-63). The telegram 
was to inform Beulah Jones’ brother that she was arriv- 
ing in New York on the 24th of December and that he 
should meet her (II Tr. 32-33, 63), At 8:17 p.m. or 8:18 
p.m., appellant left the dice game to send the telegram 
(II Tr. 65). As he was waiting on the corner of 14th 
and T Streets, Northwest. for a cab to go to the Western 
Union office. a car pulled up to the curb to let off a pas- 
senger (II Tr. 32. 65-66). Appellant asked the driver of 
this car. James Brothers. for a lift to the Western Union 
office: Brothers agreed (II Tr. 32-33, 66). Appellant 
denied that during the ride from 14th and T Streets to 
Western Union he showed either Brothers or Miss Peyton 
a lady’s watch (II Tr. 67-68). Upon arriving at the 
Western Union office, appellant left the automobile and 
headed toward the door of the Western Union office (II 
Tr. 33). Appellant claimed that he did not go into the 
Western Union office because it was too crowded (II Tr. 
33-34). Appellant categorically denied the robbery, the 
fraud by wire and the forgery and uttering (II Tr. 34- 
35). 


CONSTITUTIONAL PROVISION, STATUTES AND 
RULES INVOLVED 


The Sixth Amendment to the United States Constitution 
provides in pertinent part: 


In all criminal prosecutions, the accused shall enjoy 
the right to a speedy and public trial * °* °. 


Title 18, United States Code, Section 1343, provides: 


Whoever, having devised or intending to devise any 
scheme or artifice to defraud, or for obtaining money 
or property by means of false or fraudulent pre- 
tenses, representations, or promises, transmits or 
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causes to be transmitted by means of wire, radio, or 
television communication in interstate or foreign com- 
merce, any writings, signs, signals, pictures, or 
sounds for the purpose of executing such scheme or 
artifice, shall be fined not more than $1,000 or im- 
prisoned not more than five years, or both. 


Title 28, United States Code, Section 1915, provides: 


(a) Any court of the United States may authorize 
the commencement, prosecution or defense of any 
suit, action or proceeding, civil or criminal, or appeal 
therein, without prepayment of fees and costs or se 
curity therefor, by a person who makes affidavit that 
he is unable to pay such costs or give security there- 
for. Such affidavit shall state the nature of the ac- 
tion, defense or appeal and affiant’s belief that he is 
entitled to redress. 

An appeal may not be taken in forma pauperis if 
the trial court certifies in writing that it is not taken 
in good faith. 

(b) In any civil or criminal case the court may, 
upon the filing of a like affidavit, direct that the ex- 
pense of printing the record on appeal, if such print- 
ing is required by the appellate court, be paid by the 
United States, and the same shall be paid when au- 
thorized by the Director of the Administrative Office 
of the United States Courts. 

(c) The officers of the court shall issue and serve 
all process, and perform all duties in such cases. 
Witnesses shall attend as in other cases, and the same 
remedies shall be available as are provided for by 
law in other cases. 

(d) The court may request an attorney to repre- 
sent any such person unable to employ counsel and 
may dismiss the case if the allegation of poverty is 
untrue, or if satisfied that the action is frivolous or 
malicious. 

(e) Judgment may be rendered for costs at the 
conclusion of the suit or action as in other cases, but 
the United States shall not be liable for any of the 
costs incurred. If the United States has paid the 
cost of a stenographic transcript or printed record 


18 


for the prevailing party, the same shall be taxed in 
favor of the United States. 


Title 22, District of Columbia Code, Section 1401, pro- 
vides: 


Whoever, with intent to defraud or injure another, 
falsely makes or alters any writing of a public or 
private nature, which might operate to the preju- 
dice of another, or passes, utters, or publishes, or 
attempts to pass, utter, or publish as true and genu- 
ine, any paper so falsely made or altered, knowing 
the same to be false or forged, with the intent to 
defraud or prejudice the right of another, shall be 
imprisoned for not less than one year nor more than 
ten years. 

Title 22, District of Columbia Code, Section 2901, pro- 
vides: 


Whoever by force or violence, whether against re- 
sistance or by sudden or stealthy seizure or snatch- 


ing, or by putting in fear, shall take from the per- 
son or immediate actual possession of another any- 
thing of value, is guilty of robbery, and any person 
convicted thereof shall suffer imprisonment for not 
less than six months [amended December 27, 1967 
to provide for a “two year” minimum] nor more 
than fifteen years. 


Title 24, District of Columbia Code, Section 301(a), 
provides: 


(a) Whenever a person is arrested, indicted, 
charged by information, or is charged in the juve- 
nile court of the District of Columbia, for or with 
an offense and, prior to the imposition of sentence 
or prior to the expiration of any period of proba- 
tion, it shall appear to the court from the court’s 
own observations, or from prima facie evidence sub- 
mitted to the court, that the accused is of unsound 
mind or is mentally incompetent so as to be unable 
to understand the proceedings against him or prop- 
erly to assist in his own defense, the court may order 
the accused committed to the District of Columbia 
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General Hospital or other mental hospital designated 
by the court, for such reasonable period as the court 
may determine for examination and observation and 
for care and treatment if such is necessary by the 
psychiatric staff of said hospital. If, after such ex- 
amination and observation, the superintendent of 
the hospital, in the case of a mental hospital, or the 
chief psychiatrist of the District of Columbia Gen- 
eral Hospital, in the case of District of Columbia 
General Hospital, shall report that in his opinion 
the accused is of unsound mind or mentally incom- 
petent, such report shall be sufficient to authorize 
the court to commit by order the accused to a hos- 
pital for the mentally ill unless the accused or the 
Government objects, in which event, the court, after 
hearing without a jury, shall make a judicial de 
termination of the competency of the accused to 
stand trial. If the court shall find the accused to be 
then of unsound mind or mentally incompetent to 
stand trial, the court shall order the accused confined 
to a hospital for the mentally ill. 


Rule 8(a), Federal Rules of Criminal Procedure, pro- 
vides: 


(a) Joinder of Offenses. Two or more offenses 
may be charged in the same indictment or infor- 
mation in a separate count for each offense if the 
offenses charged, whether felonies or misdemeanors 
or both, are of the same or similar character or are 
based on the same act or transaction or on two or 
more acts or transactions connected together or con- 
stituting parts of a common scheme or plan. 


Rule 14, Federal Rules of Criminal Procedure, provides: 


If it appears that a defendant or the government 
is prejudiced by a joinder of offenses or of defend- 
ants in an indictment or information or by such 
joinder for trial together, the court may order an 
election or separate trials of counts, grant a sever- 
ance of defendants or provide whatever other relief 
justice requires. In ruling on a motion by a defend- 
ant for severance the court may order the attorney 
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or the government to deliver to the court for in- 
spection in camera any statements or confessions 
nade by the defendants which the government in- 
tends to introduce in evidence at the trial. 


Rule 30. Federal Rules of Criminal Procedure, provides 
in pertinent part: 


* * * No party may assign as error any portion 
of the charge or omission therefrom unless he objects 
thereto before the jury retires to consider its ver- 
dict, stating distinctly the matter to which he ob 
jects and the grounds of his objection. * ° * 


Rule 32. Federal Rules of Criminal Procedure, provides: 


(a) Harmless Error. Any error, defect, irregu- 
larity or variance which does not affect substantial 
rights shall be disregarded. 

\b) Plain Error. Plain errors or defects affect- 
ing substantial rights may be noticed although they 
were not brought to the attention of the court. 


SUMMARY OF ARGUMENT 


I 


The trial judge was not obligated to conduct sua 
sponte a hearing into appellant’s competency to stand 
trial. St. Elizabeths Hospital examined appellant and 
certified him competent to stand trial. A private psy- 
chiatrist examined appellant and found him competent 
to stand trial. Appellant behaved rationally at trial and 
appeared to have an exception] understanding of the pro- 
ceedings. At trial, appellant made an objective decision 
to take the stand and he testified alertly relating a de- 
tailed alibi defense. Under these circumstances, the opin- 
jon of St. Elizabeths Hospital, which appellant accepted, 
was not “substantially suspect” and therefore the trial 
judge did not abuse his discretion in making no formal 
inquiry as to appellant’s competency to stand trial. 
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II 


Appellant was not denied his constitutional right to 
speedy trial by the twenty-one month delay between his 
arrest and first trial. Appellant was primarily responsi- 
ble for the delay. And appellant made no effort to assert 
his right to a speedy trial] until seventeen months after 
his arrest, and when appellant was finally brought to 
trial twenty-one months after his arrest, he purposely 
caused a mistrial in order to avoid being tried. Appel- 
lant makes certain allegations, without evidentiary sup- 
port, that he was prejudiced by the delay. At best, these 
allegations of prejudice are “insubstantial” and “specu- 
lative”. In light of the overwhelming evidence against 
appellant and appellant’s lack of diligence. appellant can- 
not honestly contend that the delay was the cause of any 
prejudice to him. 


Til 


Appellant’s conviction should not be reversed because 
of the ten month, post-trial delay in the preparation of 
the trial transcript. Appellant was not prejudiced at 
trial by this post-trial delay. In addition, appellant has 
failed to avail himself of the appropriate remedy (a peti- 
tion for writ of mandamus to compel the court reporter 
to prepare the transcript) and therefore he is not in a 
position to complain. 


IV 


The joinder of the robbery, fraud by wire, and forgery 
and uttering counts was proper and did not prejudice 
appellant. All the counts involved crimes “connected to- 
gether” by the blank checks stolen in the robbery. And, 
all the counts involved crimes “constituting parts of a 
common scheme or plan” which was to rob the complain- 
ant and use the proceeds of the robbery. In any event, 
appellant was not prejudiced by the joinder. Appellant 
presented only one defense to all the charges and there- 
fore was not embarrassed or confounded by having to 
present separate defenses to different charges. Appel- 
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lant’s major claim of prejudice is that the jury in con- 
sidering the robbery count considered the Government’s 
evidence on the fraud by wire and forgery and uttering 
counts. In our view, even if appellant was tried sepa- 
rately for robbery, evidence of the fraud by wire and the 
forgeries and utterings would have been admissible at 
that trial. As this Court stated in Drew v. United States, 
118 U.S. App. D.C. 11. 16, 331 F.2d $5, 90 (1964), 
“Evidence of other crimes is admissible when relevant to 
. a common scheme or plan embracing the commission 
of wo or more crimes so related to each other that proof 
of the one tends to establish the other.” The case at bar 
is such a case. 
y 
In light of the overwhelming evidence against appel- 
lant, the prosecutor’s brief comment to the jury that ap- 
pellant’s mother. sister. and girlfriend did not take the 
witness stand (which merely stated the obvious) did 
not constitute prejudicial error requiring reversal. The 
prosecutor never argued to the jury and the trial judge 
did not instruct the jury that they could infer from ap- 
pellanz’s failure to call certain witnesses that those wit- 
nesses would have testified unfavorably to appellant. All 
he prosecutor did was mention the obvious. The prose- 
cutor’s comment certainly did not affect the jury’s judg- 
ment. 


VI 


Appellant’s contention (made for the first time on ap- 
that the trial court’s instruction on the inference 
possession of recently stolen property was plain 
is without merit. The instruction on possession of 

recently stolen property was properly given under the 
circumstances of this case and was in accord with the 
law in this jurisdiction. 
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ARGUMENT 


I. The circumstances of this case did not obligate the 
trial judge to conduct sua sponte a hearing into appel- 
lant’s competency to stand trial. 


(Mot. Dis. Tr. 5; IJ Tr. 11, 27-73; 4/15/65 Com. 
H. Tr. 15) 

Appellant contends that his conviction should be re 
versed because the trial judge did not conduct sua sponte 
a hearing into his competency to stand trial.’ We be 
lieve that under the circumstances of this case, the trial 
judge was not obligated to conduct a formal hearing into 
appellant’s competency to stand trial, absent a request 
from appellant. 

Shortly before his trial, appellant was given mental 
examinations by St. Elizabeths Hospital and Georgetown 
University Pretrial Clinic. St. Elizabeths Hospital certi- 
fied on November 2, 1966 that appellant was mentally 
competent to stand trial. In January 1967, the George- 
town University Pretrial Clinic, which had been appoint- 
ed by the court to make a private psychiatric examina- 
tion of appellant, reported that appellant was mentally 
competent to stand trial (Mot. Dis. Tr. 5). At trial ap- 
pellant behaved rationally and appeared to have an ex- 
ceptional understanding of the proceedings. Before tes- 
tifying, appellant told the court, “I would take the stand 
providing that my past record is not introduced to try 
to show the Jury the type of character that I have been 
in the past on this trial” (II Tr. 11). When appellant 
took the stand and testified, he related a detailed alibi 
defense (II Tr. 27-73). On cross-examination, appellant 
exhibited alertness in that he was able to recall what he 
had testified to some forty pages earlier in his testimony 
(II Tr. $1, 73). In light of these facts and the fact that 
appellant agreed on January 20, 1967 to the certification 
of his competency to stand trial, the trial judge did not 


‘> Brief for Appellant, pp. 14-16. 
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csorgeteney to ree trial. Green v. 
S. App. D.C. . 389 F.2d 949 (1967) 
: Ae _ United States, 122 U.S. App. D.C. 
; Whalem v. United 
120 ts App. Dd. C. 331, 346 F.2d 812 (en banc), 
cert. denied, 382 CS $62 (1965). 

Recently, this Court reaffirmed the rule that “there is 
no error in foregoing a [competency] hearing ‘in the ab- 
sence of odjection by the defendant and of any other cir- 
cumstances which render the superintendent’s opinion 
substantially suspect.” Green v. United States, supra at 

389 F.2d at 955. In the case at bar, the opinion of 
St Elizabeths Hospital was not “substantially suspect.” 
St. Elizabeths Hospital's certification of appellant’s com- 
petency to stand trial was corroborated by the findings 
of the court-appointed, private psychiatrist, Georgetown 
Vawersisy Pretrial Clinic, and by appellant’s conduct at 
rial. The truth of the matter is that there was not the 
slight st indication that appellant was “unable to under- 
stand the proceedings against him or properly to assist 
in his own defense.” 24 D.C. Cope $ 301(a) (1967) ; 
Dusky v. United States, 362 U.S. 402 (1960). 

Ar palene relying on Blunt v. United States, US. 
App. D.C. - 389 F.2d 545 (1967) (Bazelon, Wright, 
Davis, JJ.'. snes that the trial judge in the case at 
bar should have conducted sua sponte a hearing into ap- 
pellant’s competency to stand trial. In Blunt v. United 
States, supra, this Court reversed appellant’s housebreak- 
ing conviction (Cr. No, 1083-64) because the court had 
improperly rest ricted appellant's cross-examination of 
the Government’s psychiatrist at the competency hearing 
on April 15, 1965 which appellant had requested. This 
decision in no way supports apppellant’s position in the 
instant case. At no time during the instant case did ap- 
pellant request a competency hearing and at no time dur- 
ing the instant case was cross-examination of a Govern- 
ment’s psychiatrist restricted. 
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Other important distinctions exist between the instant 
case and the housebreaking case. First, in the instant 
case a private psychiatrist was appointed by the court 
to examine appellant, whereas in the housebreaking case 
no such private psychiatrist was appointed. The private 
psychiatrist in the instant case corroborated St. Eliza- 
beths Hospital’s certification that appellant was mentally 
competent to stand trial. Second, in the instant case ap- 
pellant testified at length during the trial and clearly 
exhibited an understanding of the proceedings, whereas 
in the housebreaking case appellant did not testify at 
all. Third, from the transcript of the trial in the instant 
case, we can tell that appellant was able to make an 
objective decision whether to testify and that appellant 
was able to follow the course of the trial. No such deter- 
mination can be made with regards to the housebreaking 
case. This difference is important because Dr. Stam- 
meyer, a St. Elizabeths Hospital psychologist, testified at 
appellant’s competency hearing on April 15, 1965 in the 
housebreaking case that in his opinion appellant was in- 
competent to stand trial because he was unable to make 
an objective decision whether to testify and because he 
was unable to follow the course of a prolonged trial 
(4/15/65 Com. H. Tr. 15). Blunt v. United States, supra 
at , 889 F.2d at 547. In light of appellant’s ability 
at his trial on February 27 and 28, 1967 and March 1, 
1967 to make an objective decision whether to take the 
stand and to follow the course of the trial, Dr. Stam- 
meyer would have to conclude that appellant was compe- 
tent to stand trial in the instant case. Thus, the only 
reason for questioning appellant’s competency in the 
housebreaking case was not present in the case at bar. 

However, should this Court decide that it was an abuse 
of discretion for the trial judge not to conduct sua sponte 
a formal hearing into appellant's competency to stand 
trial, the appropriate remedy would be to remand the 
case for a formal competency hearing rather than reverse 
the case for a new trial. Fuller v. United States, 

U.S. App. D.C. . —. 390 F.2d 468, 470 (1967). 
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Since presumably the records of St. Elizabeths Hospital 
iwhich Say Servant ac iriure Se months 


ration 

will be avail labl e, it is now sable to hold a formal com- 
petency hearing and make a det ermination as to appel- 
lant’s competency at the time of his trial] on February 
27 and 28, 1967 and March 1, 1967. There is ample 
evidence available to make a determination as to appel- 
lant’s competency at the time of his trial on February 
27 and 28. 1967 and March 1, 1967. Compare Dusky v. 
United States, supra. 


IJ. Appellant was not denied his constitutional right to a 
speedy trial. 


(HB Tr. 33-37; II Tr. 36, 44, 52-56, 73-75) 


Appellant contends that he was denied his constitu- 
tional right to a speedy trial by the twenty-one month 
delay between his arrest on December 23, 1964 and his 
first trial in this case on September 14, 1966." We do 
not 
tion in light | of “the se that aprailene was primarily 
responsible for the delay. The Government was responsi- 
ble for only one month of the delay. Common sense dic- 
tates that appellant cannot contend he has been denied 
his right to a speedy trial while basing his contention on 
a delay for which he himself is responsible or to which 
he has consented. Rindgo v. United States, 120 US. 
App. D.C. 138, 344 F.2d 523 (1964), cert. denied, 380 
US. 928 (1965); Mattoon v. Rhay, 313 F.2d 683 (9th 
Cir. 1963); United States v. Kabot, 295 F.2d 848 (2d 
Cir. 1961), cert. denied, 369 U.S. 803 (1962); Shepherd 
v. United States, 163 F.2d 974 (8th Cir. 1947). Appel- 
lant made no effort to assert his right to a speedy trial 


« Brief for Appellant, pp. 16-20. 
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until seventeen months after his arrest, and when ap- 
pellant was finally brought to trial twenty-one months 
after his arrest, he purposely caused a mistrial in order 
to avoid being tried. 

The rights of society in having an accused brought to 
trial will be upset “only where the delay [in bringing 
him to trial] has been arbitrary, purposeful, oppressive 
and vexatious.” Smith v. United States, 118 U.S. App. 
D.C. 38, 41, 331 F.2d 784, 787 (1964) (en banc). The 
delay in the case at bar was certainly not “arbitrary, 
purposeful, oppressive or vexatious.” Two months before 
appellant was arrested in the instant case, he was ar- 
rested for housebreaking and subsequently indicted (Cr. 
No. 1083-64). Since the housebreaking case was the ear- 
lier case, the court set it down for trial first. Appellant 
did not object to this procedure. After appellant under- 
went three mental examinations and had three compe- 
tency hearings, and after five different defense counsel 
were appointed to represent appellant, appellant was 
brought to trial for housebreaking. It is worthy to note 
that appellant was not particularly anxious to be brought 
to trial in the housebreaking case. At the close of the 
Government’s case in the housebreaking case, appellant 
pro se requested a continuance; the request was denied 
(HB Tr. 33-37). Of the twenty-one month delay between 
appellant’s arrest and his first trial in the instant case, 
fifteen months were consumed by bringing appellant to 
trial first in the housebreaking case. The remaining de 
lay was due to a one month continuance at the request 
of the Government in order to obtain an out-of-town wit- 
ness and a two month mutual continuance. We note that 
when appellant was first brought to trial in the instant 
case he purposely caused a mistrial to avoid being tried. 
Under these circumstances, it cannot be said that appel- 
lant was denied his Sixth Amendment right to a speedy 
trial. United States v. Ewell, 883 U.S. 116 (1966) (no 
denial of speedy trial where delay was 19 months from 
indictment); Evans v. United States, No. 20,480, D.C. 
Cir., May 8, 1968 (no denial of speedy trial where delay 


was 14 months from arrest: 5 months of the delay was 
Evans’ request for a mental examination) ; 
‘¢ States, No. 20,676, D.C. Cir., April 11, 
‘no denial of speedy trial where delay was 16% 
arrest: Wilkins had a series of charges 
: Hedgepeth v. United States, 124 U.S. App. 

11966). 
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alleges, without evidenti 
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geries. In light of the exceptional strength of the Gov- 
ernment’s case, there was virtually no chance that appel- 
fense would be accepted by the jury. Thus, 
nt really cannot contend that he was prejudiced. 
s especially so in light of the fact that appellant 
did not choose to call alleged alibi witnesses such as his 
mother, father and wife who apparently were available 
and had good memories (II Tr. 36, 44). Wilkins v. 
United States, supra. The truth of the matter is that 
appellant’s alibi defense was a lie and there were no wit- 
nesses who could corroborate his alibi. 
In any event, a review of the record in this case shows 
that the delay was not the cause of any possible preju- 
dice to appellant. First, there is nothing in the record 


7 Brief for Appellant, p. 19. 
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to indicate who the witness was that died, when the wit- 
ness died, what the witness would have testified to or how 
the witness’ testimony would have been helpful to appel- 
lant. Second, although there are allegations in the record 
that the owner of the beauty salon where appellant 
claimed he visited on December 23, 1964 from 1:00 to 
2:30 p.m. left the jurisdiction, there are no allegations 
which indicate exactly when this person left the jurisdic- 
tion (II Tr. 52-56). The record does indicate, however, 
that this person left the jurisdiction at least by January 
of 1966 which was five months before appellant made any 
effort to bring the instant case to trial (II Tr. 56). Fur- 
thermore, there is nothing in the record to show that 
appellant ever made any attempt to have this person in- 
terviewed; and there is nothing in the record to show 
that appellant ever made any attempt to keep track of 
this person. Third, although there are allegations in the 
record that appellant’s girlfriend (Mrs. Yvonne Hawk- 
ins), appellant’s sister (Mrs. Evelyn McCoy) and the 
owner of the pool hall (Mr. Louis Jackson) could not in 
1967 remember whether appellant was in their company 
on December 23, 1964, there is nothing in the record to 
show that appellant made any effort shortly after the 
offense to have these three persons interviewed and have 
their statements taken (II Tr. 53, 73-75: Appellant’s 
Motion to Dismiss filed 2/15 67). In addition, it is in- 
teresting to note that in appellant's first motion to dis- 
miss for lack of speedy trial filed before his first trial at 
which he caused a mistrial, there is no mention of these 
three persons being unable to remember. The fact of the 
matter is that it was appellant’s lack of diligence rather 
than any delay that is responsible for appellant's claims 
of prejudice. This is supported by the fact that appel- 


* Appellant has been incarcerated since his arrest in this case 
on December 23, 1964. However, this incarceration was also a 
result of appellant’s housebreaking case. On February 17. 1965, 
appellant was surrendered by his bondsman in the housebreaking 
case. On February 14, 1966. appellant was convicted in the house- 
breaking case. Appellant's incarceration is not a ground for voiding 
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lant did not subpoena any witnesses for his trial on Sep- 
tember 14, 1966. 


III. Appellant is not entitled to have his conviction re 
versed because of the post-trial delay in the prepara- 
tion of the trial transcript. 


Appellant contends that this Court should reverse his 
conviction because of the ten month, post-trial delay in the 
preparation of the trial transcript. Appellant has cited 
no authority for this proposition. And we do not believe 
any authority exists for such an extraordinary proposi- 
tion. Obviously, appellant was not prejudiced at trial by 
this post-trial delay. Therefore, common sense dictates 
that appellant’s conviction not be reversed on this ground. 
This. of course, does not mean that an appellant has no 
remedy if a court reporter is unusually slow in preparing 
the trial transcript. An appellant can petition for the is- 
suance of a writ of mandamus to compel the court report- 
er to prepare the transcript. See Holmes v. United States, 

U.S. App. D.C. ; , 383 F.2d 925, 927 n.4 
(1967) and United States v. Metzger, 133 F.2d 82 (9th 
Cir. 1943). In the case at bar, however, appellant did not 
petition for a writ of mandamus and therefore he is not 
in a position to complain. 


IV. The joinder of the robbery, fraud by wire, and forgery 
and uttering counts was proper and did not prejudice 
appellant. 


Appellant argues first that the joinder of the robbery, 
fraud by wire, and forgery and uttering counts was im- 
proper under Fep. R. Crim. P. 8a). We disagree. The 
robbery of Fleming occurred at approximately 1:00 a.m. 
on December 23, 1964. At approximately 10:00 a.m. on 


his conviction. Evans v. United States, No. 20,480, D.C, Cir., May 8, 
1958, at 4: Hedgepeth v. United States, 124 U.S. App. D.C. 291, 364 
F.2d 684 (1956). 


> Brief for Appellant, pp. 21-24 
1° Brief for Appellant, pp. 24-25. 
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December 23, 1964, appellant appeared in the Western 
Union Office with Fleming’s checks which had been taken 
in the robbery, represented himself to be Fleming and per- 
suaded Western Union to wire for $500 from Fleming’s 
bank in Oregon. At approximately 9:30 a.m., 1:00 p.m. 
and 4:00 p.m. on December 23, 1964, appellant made pur- 
chases of expensive jewelry and watches at Kay Jewelers 
by forging and uttering three of Fleming’s checks. All 
these crimes were committed within a sixteen hour period 
and all were connected with the robbery of Fleming. Un- 
der these circumstances, it is clear that the offenses 
charged were “based . . . on two or more acts or transac- 
tions connected together or constituting parts of a common 
scheme or plan.” FED. R. Crim. P. 8(a). Gray v. United 
States, 123 U.S. App. D.C. 39, 356 F.2d 792 (1966) ; Daly 
v. United States, 119 U.S. App. D.C. 3538, 342 F.2d 932 
(1964), cert. denied, 882 U.S. 853 (1965) ; United States 
v. Rivera, 348 F.2d 148 (2d Cir. 1965). All the crimes 
were “connected together” by Fleming’s stolen checks. 
And, all the crimes were part of a “common scheme or 
plan” which was to put to use those items such as checks, 
identification cards, and so on that were taken in the rob- 
bery of Fleming. 

Appellant argues next that even if the counts were 
properly joined he was prejudiced by the joinder and 
therefore a severance should have been granted."? In our 
opinion, there is no basis, in the record of this case, for 
holding that appellant was prejudiced by the joinder of 
the various counts. Appellant presented one defense to 
all the charges which was the defense of alibi. Therefore, 
appellant was not embarrassed or confounded by having 
to present separate defenses to different charges. Fur- 
thermore, the evidence on each charge was relatively 
simple and uncomplicated and it was well within the 
jury’s competence to consider each and every charge be- 
fore them separately. United States v. Rivera, 348 F.2d 
148 (2d Cir. 1965) ; United States v. Lotsch, 102 F.2d 35 


11 Brief for Appellant, pp. 25-27. 


12d Cir). cert. denied, 307 U.S. 622 (1939). Compare 
Drew vy. United States, 118 U.S. App. D.C. 11, 331 F.2d 
SS 11964). 

Appellant’s major claim of prejudice is that the jury in 
considering the robbery count considered the Govern- 
ment’s evidence on the fraud by wire and forgery and 
uttering charges. In our opinion, it was proper for the 
jury in deciding the robbery charge to consider the Gov- 
ernment’s evidence on the fraud by wire and forgery and 
uttering charges. This Court in Drew v. United States, 
supra at 16, 331 F.2d at 90 stated that “evidence of other 
crimes is admissible when relevant to... a common 
scheme or plan embracing the commission of two or more 
crimes so related to each other that proof of the one tends 
to establish the other.” We believe the case at bar is such 
a case. Appellant's scheme or plan was to rob Fleming 
and to use the proceeds of the robbery. Appellant’s meth- 
od of using the proceeds of the robbery, such as fraud by 
wire and forging and uttering Fleming’s checks, is highly 
probative and tends to prove that shortly before he com- 
mitted the robbery of Fleming. The criminal use to which 
appellant put the proceeds of the robbery shortly after the 
robbery indicates that the fraud by wire and forgery and 
uttering were part of the scheme or plan to rob Fleming. 
Clearly, the robbery, the fraud by wire and the forgeries 
and utterings represent a continuous course of conduct. 
Thus, in our view, even if appellant was tried separately 
for robbery, evidence of the fraud by wire and the for- 
geries and utterings would have been admissible at that 
trial. 

The Government’s robbery case was also based on the 
inference to be drawn from possession of recently stolen 
property. Shortly after the robbery, appellant was in pos- 
session of Fleming’s checks, Fleming’s identification and 
Fleming’s wallet. Thus, even if appellant had been tried 
separately for robbery, evidence of his possession of Flem- 
ing’s property and the circumstances surrounding the pos- 
session of this property would have been admissible. The 
sum of the matter is that appellant was not prejudiced by 
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having the fraud by wire and forgery and uttering charges 
tried along with the robbery charge. Appellant would 
have been in the same position had he been tried for rob- 
bery separately. 


V. In light of the overwhelming evidence against appel- 
lant, the prosecutor’s brief comment to the jury that 
appellant’s mother, sister and girlfriend did not take 
the witness stand (which merely stated the obvious) 
did not constitute prejudicial error requiring reversal. 


(I Tr. 284-85; II Tr. 80, 100-01, 103) 


Appellant contends that the prosecutor improperly 
argued the missing witness rule to the jury and therefore 
his conviction must be reversed.* We strenuously dis- 
agree. The prosecutor never argued to the jury that they 
could infer from appellant’s failure to call certain wit- 
nesses that those witnesses would have testified unfavor- 
ably to appellant." All the prosecutor did was mention in 


12 Brief for Appellant, pp. 28-33. 


13 The portion of the prosecutor’s argument which appellant com- 
plains of follows: 


BY THE PROSECUTOR: 


* * * * 


But then he tells you, “But my client’—now listen to just 
who he can remember on that day. Now, just listen to this 
list of people. There are so many of them that I only will 
mention a few. Let's start out with his mother. Her name 
was Beatrice Blunt. His sister, Evelyn McCoy. There is the 
witness stand. 

DEFENSE COUNSEL: May be approach the Bench, Your 
Honor? 

THE COURT: There is no need to. 

PROSECUTOR: There is the witness stand, ladies and 
gentlemen. 

The woman with whom he was living, Mrs. Yvonne Hawkins. 

DEFENSE COUNSEL: Your Honor, I object to this en- 
tire line of argument and I would like for that to be noted. 

THE COURT: It will be noted. 

PROSECUTOR: The woman with whom he was living, 
Mrs. Yvonne Hawkins. Well, there is the witness stand. 

I don't think the rest of them even need be commented on. 
“Minnie.” Well, any way—(II Tr. 100-01.) 


passing that appellant’s mother, sister and girlfriend did 
not take the witness stand. This, of course, was already 
very obvious to the jury. The prosecutor's remark added 
nothing to the jury's knowledge. In addition, the trial 
judge did not instruct the jury on the missing witness rule 
(II Tr. SO). The trial judge did, however, make it clear 
to the jury that they were to decide the case on the evi- 
dence presented at trial and “not from any comment of 
counsel” ‘II Tr. 103). In light of these circumstances, 
we do not think the prosecutor's comment constituted 
prejudicial error requiring reversal. FED. R. CRIM. P. 
521'a). 

This Court has made it quite clear that “the relative 
strength of the evidence against the defendant is a mate- 
rial factor in weighing whether trial errors require re 
versal.” Cross v. United States, 122 U.S. App. D.C. 283, 
285, 353 F.2d 454, 456 (1965). The evidence against ap- 
pellant in the case at bar was overwhelming. Five citizen 
eyewitnesses positively identified appellant as the perpe- 
trator of the crimina! scheme involved in the instant case. 
In addition, at the time appellant was arrested, he was in 
possession of the man’s diamond ring and the lady’s watch 
which he had obtained from Kay Jewelers by forging and 
uttering the robbery victim’s blank checks. Furthermore, 
at the time appellant was arrested, he was in possession of 
the robbery victim’s wallet.'' Appellant’s answer to the 
powerful evidence against him was an unsatisfactory de- 
nial of guilt and a weak alibi story. In light of the over- 
whelming evidence against appellant and appellant’s fail- 
ure to present a believable defense, the jury’s judgment 
was certainly not affected by the brief comment of the 
prosecutor which merely stated what the jury already 
knew. Nor did the prosecutor's comment sway the 
jury from fairly considering appellant’s guilt or inno- 
cence. Pennewell v. United States, 122 U.S. App. D.C. 
332, 353 F.2d 870 (1965); Croes v. United States, supra. 


The day following appellant’s arrest, the robbery victim’s 
wallet was found in the automobile in which appellant had been 
arrested (I Tr. 234-35). 
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Cf. Kotteakos v. United States, 328 U.S. 750, 764-65 
(1946). In sum, the prosecutor’s comment under the cir- 
cumstances of this case does not constitute sufficient cause 
to reverse appellant’s conviction. FED. R. Crim. P. 52(a). 


VI. The trial court’s instruction on the inference from 
possession of recently stolen property was not error, 
let alone plain error. 


(II Tr. 112-13, 125) 


Appellant contends for the first time on appeal that the 
trial court’s instruction on the inference from possession 
of recently stolen property was plain error. Appellant 
did not object to this instruction in the trial court, al- 
though specifically given an opportunity to do so by the 
trial judge (II Tr. 125). Since appellant, who was in the 
best position to evaluate the effect of the instruction on 
the jury, did not interpose an objection to the instruction, 
he should be precluded from attaching error to this in- 
struction on appeal. Ferp. R. Crim. P. 30; Kelly v. United 
States, 124 U.S. App. D.C. 44, 361 F.2d 61 (1966) ; Robd- 
ertson v. United States, 124 U.S. App. D.C. 309, 364 F.2d 
702 (1966); McKnight v. United States, 114 U.S. App. 
D.C. 40, 309 F.2d 660 (1962); Villaroman v. United 
States, 87 U.S. App. D.C. 240, 184 F.2d 261 (1950). In 
any event, the instruction on the inference from possession 
of recently stolen property (II Tr. 112-13) was properly 
given under the circumstances of this case and was in 
accord with Criminal Jury Instruction No, 75, Junior Bar 
Section of D.C. Bar Ass’n (1966) and the case law in this 
jurisdiction. E.g., Bray v. United States, 113 U.S. App. 
D.C. 186, 306 F.2d 743 (1962). 


18 Brief for Appellant, pp. 33-35. 
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CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


Dav G. BRESS, 
United States Attorney. 


FRANK Q. NEBEKER, 
HAROLD H. TITUS, JR., 
Car S. RavH, 
Assistant United States Attorneys. 
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APPENDIX 


Direct Examination of Appellant Thomas E. Blunt 
BY DEFENSE COUNSEL: 


Will you state your name loud and clearly, please? 

My name is Thomas Edward Blunt. 

Are you the defendant in this case? 

I am the defendant. 

On December 23, 1964, Mr. Blunt, were you placed 
under arrest by the Metropolitan Police Department? 

A_ I was. 

Q Now, Mr. Blunt, directing your attention to the eve- 
ning of December 22, 1964, do you recall where you were 
on that evening? 

A Yes. 

Q You do? 

A I do, yes. 

Q Will you please tell the Court and Jury where you 
were that evening? 

A On the evening of December 22, 1964, I was over at 
my mother’s until about, I would say, about 9:30. Then 
I got into my father’s car and went over to my girl’s house 
over on Burnie Place, right off Nichols Avenue, Southeast. 
I got there, I would say, between five minutes of ten and 
ten o’clock. That was on the 22nd. 

Q Well, how long did you stay there? 

A Well, I stayed there until the next morning, until 
she got ready to go to work, which was around eight. 

Q Now, what did you do then? 

A I left and I went directly to my mother’s house and 
I stayed there. 

Q How long were you in your mother’s house? 

A I staved there until approximately 9:30 or maybe 
quarter past ten. I don't know exactly when I left, and I 
went directly to 14th Street, Northwest. 

Q_ Now, to back up a bit where does your mother live? 

A In the 400 block of G Street, Northeast. 

Q_ You testified that after you left your mother’s home 
you went where? 
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A Directly to 14th Street, Northwest. 

Q And what portion of 14th Street, Northwest? 

A. I think it was 1905. It is a pool room there that 
opens around eight that I go in there, and I went into the 
pool room and I stayed there. 

Q And how long were you in that pool room? 

A Oh, I would say until about one or maybe twelve, 
came out and went across the street, because my wife 
works in the five and ten across the street. I went over 
there and talked with her for a while, then I left out. 

Q And after you talked to your wife, how long did you 
talk with her? 

A I would say 20 or 25 minutes. 

Q Where did she work? 

A She works for Ross Five and Ten located in the 
1900 block of 14th Street, Northwest. 

Q Where did you go after you finished talking to your 
wife? 

A I went directly across the street into a beauty salon. 

Q What were you doing there? 

A Well, this was a daily thing that I did, and I would 
go over there and sit and talk with the manager that ran 
the place and would talk with the girls over there, and I 
stayed there until approximately about 2:30. 

Q And when 2:30 arrived what did you do? 

A As close as I can remember I left out of the beauty 
salon and returned to the pool room. 

Q And where is the pool room located again? 

A At 1905-14th Street. 

Q Is that in the same block with the beauty salon? 

A. It is in the same block but the figures are different. 

THE COURT: What does the witness mean that the 
figures are different? 


BY DEFENSE COUNSEL: 


Q What do you mean by that? 

A Well, that 1905, you see, and after you cross Wal- 
lace Street, it says 191/,, and the numbers run like that. 

Q Do you recall the number or the address of the 
beauty salon? 
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A I don’t know the number on the beauty salon off- 
hand. 

Q Who, if anyone, was in the pool room when you 
were in there? 

A When I went into the pool room? 

Q When you returned there. 

A Mr. Jackson, the manager, that owns the pool room 
was there. He and I sat and talked until I would say 
about 5:30 or maybe twenty minutes to six and I left out 
of the pool room and went across “T” Street into a shoe 
shine establishment. In the back of the shoe shine estab- 
lishment they has a little crap room, and I went back 
there and I started playing crap. 

Q Did you win or lose anything playing crap? 

A I was the winner. 

Q What, if anything, did you win? 

A Well, in the process this fellow came in and he got 
broke and he asked if anyone wanted to take a ring and 
pawn it. So, I said, “Let me see the ring.” 

After several of us examined the ring I decided to take 
it. So, after I took the ring I put it on my finger, which 
it was too big for my finger. Then I took it off of my fin- 
ger and put it in my coat pocket. Then I stayed there 
until I would say about seven or maybe a quarter past 
eight and left out of this gambling place and went out 
with the intentions, because a friend of mine came up and 
asked me to send a telegram for her mother, and I said, 
“Okay.” 

So, in the process, at the time I guess 25 minutes went 
by before it dawned on me again. So, then I decided to 
take it to the Western Union. So, I was standing on the 
corner of 14th and “T” and there was a stop light there. 
So, about this time this car came up. I am not sure, there 
was a man driving it and a girl in there, and I think it 
was another girl. 

So, I asked him, “What way are you going?” 

He said, “Which way do you want to go?” 

I said, “I want to go to the Western Union immediate- 


” 
. 


ly 
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He said, “Hop in.” 

So, I hopped in the car and we proceeded to Western 
Union, which was, I would say, about twenty after eight. 

Q So, when did you go into this shoe shine store? 
What time was that again? 

A It was either about twenty minutes to six or close 
after 5:30. I don’t know the exact time. 

Q And when did this person come in and ask you, if 
you recall, to take a telegram downtown? 

A Well, Beulah came in, I would say, about 7:30 or 
maybe something to eight and I said, “Okay.” But I took 
the message down on a piece of paper and put it into my 
jacket pocket along with the money. She said, “Now, 
don’t forget because I am going to New York.” 

I said, “Okay.” 

So, in the process of our playing crap it just was a 
lapse of memory. So, then it dawned on me, so I told the 
fellows, “I have got to go, I will be back.” 

So, I went out the door and stood on the corner waiting 
for a cab, but I couldn’t catch a cab. This fellow came 
along and I asked him for a lift and he told me to hop in. 

Q What time was this again? 

A This was about twenty after eight. 

Q And where did this person take you? 

A He took me directly to the Western Union. I got 
out of the car, went into the Western Union. When I 
went into the Western Union it was crowded. But it 
being crowded I turned around and came back out, and 
when I came back out, just as I stepped on the sidewalk 
this detective walked up and told me that I was under 
arrest. 

So, I screamed, I said, “Under arrest for what?” 

He said, “Robbery.” 

I said, “Who did I rob?” 

Another detective over by the car had Mr. Brothers out 
of the car by this time and they had us leaning up beside 
of the building. So, he asked me for some identification. 
I said it was in my jacket pocket. So, he pulled my I.D. 
out of my pocket, social security and registration card. 
He said, “I am not talking about this identification.” 
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I said, “what identification are you talking about?” 
This is all I have.” 

He said, “I am talking about the identification that you 
had in the Western Union.” 

I said, “I never had any. This is all I have got.” 

About this time the patrol wagon came up and they took 
Mr. Brothers and I downtown. 

Q Mr. Blunt, did you rob Robert M. Fleming on De- 
cember 23, 1964? 

A I did not. 

Q Did you commit fraud by wire at the Western Un- 
ion office on December 23, 1964? 

A I did not. 

Q Were you in the Western Union office any other 
time than the time you just stated at approximately 8:30 
on December 23, 1964? 

A_ I was not. 

Q Were you in Kay’s Jewelry Store on December 23, 
1964? 

A I was not. 


Q Did you forge any checks at Kay’s Jewelry Store 
on December 23, 1964? 

A I did not. 

DEFENSE COUNSEL: No further questions, Your 
Honor. (II Tr. 27-35.) 
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Appellant Thomas E. Blunt submits this brief in reply to the 
brief of the appellee United States of America. 
I 


Issue Of Failure Of District Court To 
Afford Appellant A Hearing Oa Issue 


Of His Competency To Stand Trial 


Appellant contends that his conviction should be reversed for 


failure of the District Court to grant him a hearing on his mental 
competency to stand trial on the basis of this Court's decision of 
December 12, 1967, also involving appellant, in Blunt v. United States, 


__u.S. App. D.C. __, 389 F.2d 545. The Government brief (pages 24-26) 


2 
unsuccessfully seeks to distinguish the present case. 

First, the Government says that at no time during the instant case 
aid appellant request a competency hearing (p. 24). A motion, however, 
was filed by appellant on May 7, 1965, for a mental examination pursuant 
to the applicable statute which would have culminated in a hearing. 
This motion was denied by the District Court on the grounds that a 
determination of competency had already been made, after hearing, in 
Criminal Case No. 1083-64. This Court, in its December 12, 1967, de- 
cision, held that such hearing was inadequate. The District Court, 
therefore, denied appellant the benefit of the statutory procedures 
upon the erroneous basis of a prior invalid hearing and determination. 
Moreover, that decision clearly indicated that in the case of this 
particular individual, a competency hearing should be held even if he 
doesn't ask for it because of his history of mental illness. 

Second, the Government says (page 24) that at no time during the 
instant cese was cross-examination of a Government psychiatrist re- 


stricted as in the prior case. However, this defect in the hearing 


in Criminal Case No. 1083-64 on appellant's mental competency is 


equally applicable here since the District Court relied upon that 
defective hearing to decide that appellant was mentally competent to 
stand trial. 

Third, the Government contends (page 25) that a private psychiatrist 
was appointed! in the present case, i.e. Georgetown University Pretrial 
Clinic, and none in the prior case. However, any conclusions of that 
Clinic were not tested by hearing procedure as this Court held in its 
December 12, 1967, decision was necessary for this particular appellant 


in light of his lengthy past history of mental illness. Indeed, such a 


ark ie 


requirement became even more necessary in the present caee because the 
trial judge declared a mistrial of appellant's first trial on September 
| 
i 
14, 1966, and remanded him to Saint Elizabeth's for examination because 


of conduct during such trial. 


Fourth, the Government suggests (page 25) that the fact that appel- 


| 
lant testified in the present case and did not do so in the | prior case 
is a significant difference showing appellant's mental competency to 
stand trial. The factors, however, which caused this Court in its 


December 12, 1967, decision, to rule that competency of this particular 


appellant should be determined only after a full hearing are equally 
applicable here and are not affected by the fact he testified. The 
latter fact is irrelevant on appellant's mental competency because 
there is no way to determine whether and to what extent appellant's 
testimony was affected by a mental aberration or condition. It is 


obviously irrelevant on the question of whether mental illness caused 


| 
the crimes with which he is charged. 


| 
Fifth, the Government suggests (page 25) appellant's decision to 


| 
testify proves his mental competency. Here, again, this cannot be a 
| 


substitute for what the statute requires because such decision may not 
| 


have been rationally and/or objectively made. 

The Government suggests, citing the Fuller case, that if the Dis- 
trict Court did in fact err the appropriate remedy is to remand the case 
for a formal competency hearing rather than to reverse. However, in its 
decision of December 12, 1967, supra, this Court refused tb remand for 


nunc pro tunc competency proceedings and held that the situation re- 


quired a reversal (389 F.2d 549). This Court cited in support of its 
| 


Shs 
action the Supreme Court decision in Dusky v. United States, 362 U.S. 
402, holding that difficulties of determining en individual's mental 
competency retroactively as of more than 4 year ago required a reversal. 
The Fuller decision does not change this conclusion. In Fuller the 
Court had before it a medical report made a short time after trial in- 
diceting the appellant there involved suffered from organic brain damage 
so as to require bis civil commitment under the Miller Act and the com- 
petency hearing ordered by the Court was primarily for that purpose. 
Moreover, the nature of this report was such that competency to stand 
trial might be determined without giving rise to a retroactivity problem. 
Such is not the case here. Appellant's mental competency rests on 
factors arising from iess oovious causes than organic brain demage. 
The prior defective hearing, which was held invalid by this Courc's 
decision of December 12, 1967, supra, clearly shows that there is con- 
flicting medical opinion on this subject which would give rise to a 
retroactive determination problem. 

Moreover, there is more involved than a matter of competency to 
stand trial. As far back as 1952, there was medical testimony to the 


effect that appellant suffered from a psychosis, i.e. dementia praecox, 


which prevented him from distinguishing between right and wrong. Blunt 


v. United States, 244 F.2d 355, at page 362. This decision was cited 
in the motion filed on May 7, 1965, asking also that a determination 
be made as to appellant's mental condition at the time of the commis- 
sion of the crimes with which he is charged. The District Court's 
failure to explore at that time, only four months after the commission 


of such crimes, the basic question of appellant's sanity, and its 


= 5.= 
reliance instead upon invalid and inadequate hearings the month before 
in another case, has created a situation now, where it is certainly 
difficult, if not now impossible, to make a retroactive derbrainactod 
for a time some 40 months past. Certainly, it should not be! done in a 
nunc pro tunc proceeding, because if appellant was in fact iguffering 


from a mental disease such as dementia praecox in December lof 1964, 


which caused the crimes here involved, he should not be tried at all. 


| 
It is surprising that the Government would suggest further short 


| 
cuts in the consideration of the important questions surrounding this 
| 


appellant when such short cuts have already produced the uasatisfactory 
results which have over the years produced at least two reversals by 


this Court of proceedings in the District Court. It is obyicus thet 
| 


this appeliant's entire mental condition requires the most, thorough 


consideration possible in the interest of protecting both the public 
| 

and the appellant. 

| 

il 


Issue Of Denial Of A Speedy 
Trial For Anpellant 


The Government brief argues (pages 26-30) that the loag delay of 


21 months between appellant's arrest and his first trial was not a 


| 
denial of e speedy trial because appellant was primarily jresporsible 


for such delay. It says that approximately 15 months of this time was 
consumed in bringing appellant to trial in Criminal Case No. 1083-64 
and that appellant did not object to this procedure. However, the 
chronology of Criminal Case No. 1083-64 and this case, set forth et 


pages 3-8 of the Government brief, shows that a substantial portion 


of this time was caused by the District Court's error in holding 


Se 
appellant mentally competent in a proceeding conducted on April 15, 

1965, which this Courc found failed to measure up to the statutory re- 
quirement of a fair and adequate hearing (389 F.2d 545, 549). If a 
Proper hearing, had then been conducted, appellant would either then 

have been found to be mentally incompetent or he would have been tried 
in Criminal Case No. 1083-64 in May of 1965 instead of February of 1966. 
This loss of some 10 months was the direct result of the illegal pro- 
ceedings of April 15, 1965. Appellant can hardly be charged with this 
erroneocs handling in which the Government participated. 

Moreover, this erroneous handling of the problems arising out of 
appellant’s mental condition resulted in the District Court's action of 
May 10, 1965, in the present case of denying appellant's motion for a 
mental examination on the basis of the error filled April 15, 1965, hear- 
ing in Criminal Case No. 1083-54. It thus led directly to the situation 
which produced the cistrial of September 14, 1965, in the present case 
and caused the District Court to belatedly send appellant to Saint 
Elizabeth's fer a mental examination which produced a further delay of 
more than 5 months in appellant's trial in the present case. 


In summary, if the District Court and the Government had complied 


with statutory requirements with respect to the determination of appel- 


lant's mental condition in the spring of 1965, both the trial in Criminal 
Case No. 1083-64 and the trial in the present case would have been held 
and completed within a few months and the speedy trial problem would 

not have arisen. Both the District Court and the Government were well 


aware of the medical and legal problems surrounding appellant extending 


as fea | 

back to 1952, and should have thoroughly explored and determined his 
mental condition as required by statute. Indeed, one of the major 
errors cited by this Court in its decision of December 12, 1967, on re- 
view of Criminal Case No. 1053-64, was the District Court's) failure to 
permit appellant's counsel to obtain an evaluation of Boa ttant ts con- 
petency in light of the 1952 diagnosis of psychosis and intsaperency 
(389 F.2d 545, 548, 549). Instead, unfair and inadequate proceedings 
were conducted with Government participation which delayed appellant's 
trials in both cases. The argument that appellant was responsible for 
this delay is without merit. 

The Government does suggest (3r. 27) that the delay between Sep- 
tember 14, 1966, and February 27, 1967, in the present case should be 
attributed to appellant because it says that "when aia was first 


brought to trial in the instant case he purposely caused a mistrial to 


avoid being tried". The conduct involved is set forth at page 6 of the 


Government brief. The reasonabie inference to be drawn fron sucn ir- 
rational conduct, particularly from a man previously eedicatiy found to 
be insane, is that it was the product of an unsound mind. certainly, 
the trial judge at the time thought so because he promptly committed 


| 
appellant to Saint Elizabeth's for a mental examination. 


The Government brief also contends (page 28) that appellant was 
| 
not prejudiced by the delay. The Government says that appellant could 


have supported his alibi defense by calling his father, mother, and 


wife "who apparently were available and had good wemories", However, 
| 


the inability of these potential witnesses to remember the! precise 


times involved necessary for corroborating testimony because of delay 
| 
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was sudsitted to che District Court in motions filed on appellant's 

behalf on May 19, 1966, and again on February 15, 1967. Indeed, in the 
hearing on the latter motion, appellant's trial counsel, who had made a 
thorough investigation of appellant's alibi, brought these individuals 

down to testify in support of the cotion, which was denied out of hend 

without the District Court listening to the eee These circun- 
stances do not provide any factual support for the unsupported conclu- 

sion of the Government brief. 

The Government's argument with respect to the remaining corrobor- 
ating witnesses who nad died or left the jurisdiction can only be 
described as strained. The Government and the District Court could 
and should have explored any such contentions in hearings on the motions 
which were denied our of hand. The Government's argument that appel- 
laat's alleged lack of diligence is responsible for any prejudice is 
particularly inappropriate. Appellant sat in jail for more than three 
moaths after his arrest without a lawyer. One was not appointed for 
this case until April 9, 1965. Thereafter, he continued to sit in jail 
while court appointed counsel came and eae During this period, 
three separate ‘counsel were appointed. The long delay undoubtedly was 
a@ causative factor. Sut whatever the reasons, this situation was 
hardly productive of continuous and connected effort on appellant's 


3/ 
bebalf. The Government, of course, cannot be blamed for this situation 


FS Fe a eR 
1/ = Page 78 of trial transcript for March 1, 1967. 


/ Government brief, pages 3-8. 


Appellant's tria! counsel, who was not appointed until November 
18, 1966, conducted a thorough investigation of the facts. 


oS 
except to the extent that delay by the Government contributed. Perhaps 
no one is to blame. However, the Government in its role of prosecutor 
certainly cannot take advantage of it. Appellant was entitled to a 
fair trial, which he did not get by reason of the delay. | 
Moreover, the prejudice to appellant's defense was brought into 


focus by the argument of Government counsel to the jury who ridiculed 


| 
his alibi defense by emphasizing the lack of corroboration, (See 
appellant's brief, pages 31-33.) 
Ill 


Issue Of Delay In Processing The Appeal 


Appellant contends that his rights to a prompt appeal 
trated by a delay of more than 106 months in reproduction of the 


transcript of his triai; that this was a denial of his statutory 


rights; and that his conviction should be reversed for this denial 


of a prompt appeal. (Appellant's Br., pages 21-24.) 
| 


The Government argues (page 30) that appellant's only remedy was 


a petition for a writ of mandamus to compel reproduction of the tran- 
| 


script. It is quite clear that in the situation prevailing in the 


District Court this is not an effective remedy. Moreover, | in this 


| 
case, it would not have produced a transcript, the notes for which 
| 


were for a time lost. In a case like the present one, where such a 
delay is added on to the long delay in bringing appellant to trial, 
there is present an unconscionable denial of rights. The Government 
argument simply is that there is no effective remedy. This Court 
should provide one by reversing the conviction. The errér involved 


| 
is by the District Court and is an integral part of the processes of 
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that Court. Like any other error of the District Court, it can and 
should be wiped out. 

IV 


Issue Of Improper Joinder Of Counts 


A. Issue of Application of Rule 8(a) of Federal Rules of 
Criminal Procedure 


The Goverameat drief argues (pages 30-31) that the eight offenses 
with which appellart vas charged were properly joined for trial under 
Rule 8(a) of the Federal Ruies of Criminal Procedure because they were 
"connected together” by Mr. Flening's checks and were pert of a “commoa 
scheme or plan" within the meaning of that Rule. 

Rowever, mo such connection exists. Appellent was not identified 
as one of the three men who robbed Mr. Fleming (Volume I of trial 
transcript, page 57), nor were the checks, which appellant was alleged 
to have had, ever identicied by Mr. Fleming as being his checks. Mr. 
Fleming did testify that the three men who robbed him "removed ay 
check can EBowever, the best that he could say about the checks 
that were identified as having been cashed was thet they looked like 
the checks oe had in his re book at the time. His testimony in 


this regard reac as follows: 


"Q And these iook like the checks you had in your 
check book at the time? 


A Yes." 


Moreover, appellant could have come into possession of the checks 


in several different innocent ways totally unrelated to the robbery. 


Seka ee ee Ee 
4/ Volume I of trial transcript, page 49. 


5/ Volume I of trial transcript, page 53. 
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He was precluded from offering any such explanation, however, by reason 
of the joined forgery and fraud charges against hia. | 
The Government suggests that there was & "common scheme or plan" 
which involved robbing Mr. Fleming and putting to use the proceeds of 
the robbery. It is quite clear that there could have been bo scheme 


or plan to rob Mr. Fleming of blank checks. Moreover, the argument is 


| 
a bootstrap lifting operation since the common scheme or plan depends 
| 
entirely on the joining of the offenses relating to the checks. In the 


absence of those charges, it is clear that mere possession of the blank 


| 
checks would have been insufficient to convict appellant of robbery. 
B. Issue of Failure of the Court to Grant Severance Under 
Rule 14 of the Federal Rules of Criminal Procedure 


Rule 14 of the Federal Rules on 


The Government argues (page 31) that there was no prejudice to 


appellant in joining the various counts since his defense was an alibi 
| 


defense. However, this does not answer the obvious fact that he was 


precluded by the joinder from admitting possession of the checks and 
| 
giving an innocent explanation therefor by reason of the joinder since 


to do so would have convicted him of forgery and fraud. In addition, 

it is quite clear that the fact which influenced the jury on the robbery 
was not the mere possession of these checks but the evidence relating to 
the forging of Mr. Fleming's name on these checks and their subsequent 


cashing or use to purchase merchandise. 


| 
Under these circumstances, appellant submits that the District 


Court erred in not granting his motion to sever the robbery count 


under Rule 14 of the Federal Ruies. 


Issue Of Improper And Prejudicial 
Argument To The Jury On Missing 


Corroborating Witnesses 


The Government brief contends (pages 33-35) that the prosecutor 
never argued to the jury that they could infer from appellant's failure 
to call certain witnesses that they would not have corroborated his 
alibi. The Government says that a1] the prosecutor did was mention in 
passing the failure of certain witnesses to take the stand, tnat this 


was a fact already obvious to the jury, and that the prosecutor's re- 


mark added nothing to the jury's knowledge. 


However, the District Court recognized the prejudice inherent in 
any comment on missing corroborating witnesses when it raised the ques- 
tion on its own initiative (Volume III of trial transcript, page 77). 
However, the District Court failed to properly follow through on this 
point. Its failure resulted in arguments to the jury, which are quoted 
at page 32 of appellant's brief, that can by no stretch of the imagina- 
tion be characterized as "passing remarks". The prosecutor took each 
missing witness, named the missing witness, pointed to the empty witness 
stand, and argued to the jury, "There is the witness stand, ladies and 
gentlemen." The prosecucor obviously intended this as an argument to 
ridicule and undermine appellant's alibi defense. Moreover, the impli- 
cations in the prosecutor's statement actually went clearly beyond any 
individuals with relationships to the appellant and included all cor- 
roborating witnesses, a fact pointed out in appellant's brief (pages 
32, 33), which is not denied by the Government's brief. 


The Government brief says that this argument could have had very 
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little effect in light of the overwhelming evidence against 


It saya that five eye-witnesses positively identified appellant as the 
perpetrator of the criminal scheme. However, no one identified appel- 
lant as the robber -- the major crime charged -- and without such iden- 
tification he could hardly be identified as “the perpetrator of the 
| 
criminal scheme involved in the instant case". The Government conten- 
| 
tion at this point amounts to an after-the-fact effort to read the 
jury's mind. It is clear that the argument was improper, a face which 
is not denied by the Government's brief, and it could have affected 
the jury in a highly prejudicial manner. 
v1 


Issue Of The District Court's Charge To 
Jurv On Possession Of Stoien Property 

| 
The Government brief contends (page 35) that the appellant cannot 


raise the issue of the District Court's error with respect ito its in- 
| 


structions to the jury on the inferences to be drawn from the posses- 
sion of stolen property because such issue is raised "for the first 
time on appeal". However, the premise of this argument is eexpaeode. 
Trial counsel moved for a new trial on the basis of chis issue, anong 
others, in a motion filed on March 10, 1967. 
The Government further argues that in any event the instructions 
were properly given. However, this argument is purely a theoretical 
argument made in a vacuum without any relationship to the facts of the 


particular case. Appellant contends that assuuing arguendo such a 
| 


charge was proper in many circumstances, it was highly prejudicial 


to appellant and was tantamount to a statement to the jury that they 
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should find appellant guilty of robbery. (See Appellant's Brief, 


pages 33-35.) 


The Government's brief makes no effort to refute such actual preju- 
| 


dice. A charge to a jury is not an exercise in theoretical law, but 
| 
must be considered in connection with the facts of the particular 


case. | 


CONCLUSION | 
| 
It is respectfully submitted that, upon the basis of appellant's 


principal brief and the points and authorities made in this reply 


brief, appellant's conviction should be reversed. 


Respectfully submitted, 


James L. Highsaw, Jr. 
620 Tower Building 
Washington, D. C. 20005 


Attorney for Appellant 
Appointed by this Court 


June 6, 1968 
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On Appeal From The United States District Court 
For The District Of Columbia 


Now comes the appellant, Thomas E. Blunt and, through his counsel 
(appointed by this Court), respectfully petitions this Court to rehear 


his appeal in this case and it is further suggested that the appeal be 


reconsidered by the Court en banc. 


On October 2, 1968, this Court (acting through Chief Judge Bazelon 
and Circuit Judges Burger and McGowan) issued a judgment affirming 
appellant's conviction by the District Court on eight counts of an 


indictment charging him with robbery, fraud by wire, forgery, and 


ae 
< 


sentencing him to imprisonment on each of these counts. 


apprehended the following points of law and of fact with respect to 
apoellant's appeal: 
Appellant contends that the District Court did not properly 
e his competency to stand trial in the light of this Court's 
in Bluat v. United States, ___ U.S. App. D.C. __, 389 F.2d 
525 (1967), decause he was originally denied a mental competency 
nearing on the basis of a prior hearing held invalid by the above- 
iced decision and subsequently was never given a competency hearing. 
The decision of Octoder 2, 1968, finds, however, that while such a 
nearing would have removed any lingering doubt as to appellant's mental 
competency the failure to provide one was not error affecting substan- 
tial rights because he had been reported competent doth by St. Eliza- 
deta's Hospital and the Georgetown University Pre-Trial Clinic. How- 
ever, this was also true with respect to tne conviction reversed in 
che adove-cited case for failure to provide a mental competency hearing. 
Moreover, there has always been a dispute among the experts at St. 


Zlizabeta's Hospital as to Mr. Blunt's mental condition, including a 


difference of opinion as to whether or not he has suffered from psy- 


chosis and as to whether or not he is mentally competent. Blunt v. 
United States, 100 U.S. App. D.C. 266, 244 F.2d 355. Under these 
circumstances, a report of mental competency from St. Elizabeth's or 

the Georgetown University Pre-Trial Clinic is of no significance in the 
absence of a hearing to determine his actual mental condition at the time 


of his trial in the present case in February, 1967. 


4 - i 
2. Appellant on his appeal argued that he had been denied a speedy 


trial required by the Sixth Amendment to the Federal Constitution in 


that 21 months elapsed between his arrest and initial trial, the delay 


| 
was not attributable to him, and the delay seriously prejudiced his 
| 


defense. Because of this fact appellant had been incarcerated some 44 
| 


months when the appeal was decided by this Court on Octodex 2, 1968. 


That decision correctly observed that "No one connected with the admini- 


‘i 2 uy - . ; ae , 
stration of justice can take pride in such a recoré". However, the de- 
| 


cision goes on to find that neither the Court nor the Government is 
primarily responsible. It finds that the principal cause of the delay 
was the deliberate pace of the system of safeguards desiga to protect 
the accused, i.e. 15 months consumed in the series of ment examinations 
and hearings at appellant's request, which preceded the tr 


breaking charge in another case. 


However, this finding overlooks the fact that appeliaat was not 
furnished with a counsel for almost four months and that thereafter 
counsel were permitted by the District Court to come and go. It also 
overlooks the fact that the only hearings held during chit period, i.e. 
hearings to dismiss the complaint, took up very little ime. Appellant 
| 
was never granted a hearing on his mental competency. If he had, he 
could have been brought to trial in the present case at least seven months 
earlier than his initial trial. It is of no significance for the Court 
to concede as does the decision of October 2, 1968, charlene prosecution 
of appellant has not properly been handled and that such prosecution pre- 
sents a record for which the administration of justice id effect apolo- 

| 


gises when such violations of the proper administration of justice go 
| 
| 


unpunished. 


orroborate his alibi. During the 
s died, lefr the jurisdiction, 


Dy 
involved became uncertain. 


that in the argument to the 
on the absence of corroborat- 


transcript of March 1, 1967). 


ds, however, that this could not 


appellant's mother, sister, and girl friend, who were 


he potential corroborating witnesses, because the decision says 
they would forget the fact 
This conclusion ignores the 
appellant's motion to dismiss 
"it is incredible” 
times and events 


2/ 
2 1964 on which the alleged crime was committed. It is 


District Court erred in this conclusion or 
1968, is in error because the two conclu- 


hus, the two courts deny 
appellant’ 3 issue upon opposing grounds. 

1968, also suggests that the convincing 
proof connecting @ z fruits of the crime discredited the alibi 


so that appellant was not materially prejudiced by the delay. However, 


al transcript of February 27, 1967, and pages 73-77 
ipt of March 1, 1967. 


Pages 7 and 8 of transcript of hearing of February 24, 1967. 
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if all of the corroborating witnesses had been able to be present and 


testified, there would have simply been a clear conflict in testimony 
| 


between witnesses. It cannot be said under those circumstances who would 


have been discredited. | 


| 
The decision of October 2, 1968, also overlooks the fact that the 


| 
trial court itself clearly indicated that the court believed there was 


a prejudice to the defendant from the delay, which then rokaled 26 months 


in his trial, and suggested to the prosecutor that he proceed without 
3/ 


comment about absent witnesses. The prosecutor, however, promptly 

proceeded to ignore this suggestion and take unfair advantage of appel- 
4/ 

lant. 


3. Appellant urged on appeal that his statutory right to a reason- 


ably prompt receipt of the trial transcript and disposition of his appeal 
was violated by failure to produce such transcript for asus than one year 
after his conviction and for some 10 months after this Court directed its 
production, citing Holmes v. United States, 127 U.S. app. D.C. 332, 383 
F.2d 925 (1967). The decision of October 2, 1968, states the Court's 
grave concern over the potential injustices which may be worked by such 

a delay but says that it does not reach the question of appropropriate 


remedy because appellant was in no way prejudiced and that he suffered no 
| 


unnecessary detention or collateral disadvantage. The decision further 
says that there is no claim of prejudice in appellant's presenting his 
arguments on appeal. The decision errs in stating that appellant has not 
yet served his minimum sentence. His sentence on six of |the counts of 
the indictment was one to three years. He was sentenced jon March 31, 

| 
1967. By the time that the decision of October 2, 1968, was handed down, 


tt oe ee 
3/ Page 77 of trial transcript of March 1, 1967. 


4/ Pages 100-101 of trial transcript of March 1, 1967.) 


he had served slightly in excess of 19 months. This was in excess of 
his sentence on six of the counts and was only one month short of his 
minimum 20 months’ sentence on count 2. It is not simply a potential 
injustice for a man's appeal to be delayed by the courts themselves for 
this length of time -- it is an actual injustice. Regardless of the 
Court's concern, if nothing is done about it the injustice is suffered. 
Moreover, the conclusion that nothing should be done because of the ab- 
sence of prejudice in presenting argument is tantamount to saying that 
nothing ever will be done because it is diffiuclt to envisage a situa- 
tion in which an appellant's court appointed counsel will be prejudiced 
in his ability to present the argument by such delay. If an appellant 
does have a right, as the Holmes case says he does, and if the right was 
clearly violated, as it was in this case, then something ought to be 
done. 

&. Appellant urged in his appeal that it was prejudicial error for 
the District Court to permit the joinder ina single trial over appellant's 


odjections of the charge of robbery and the unrelated charges of forgery 


ane fraud. Appellant pointed out that he was prejudiced in presenting 


_any defense in the case because any explanation of innocent possession 
of the checks which were the fruit of the robbery would be tantamount to 
convicting appellant of the other seven counts involving the use of the 
checks. The decision of October 2, 1968, assumes that if appellant had 
been given a separate trial on the robbery count in which he could have 
admitted possession of the checks and given an innocent explanation of 
such possession that he presumably would then not have testified at the 
trial of the other charges, and goes on to state that appellant cannot be 


heard to claim that he was entitled to separate trials so that he could 


Oa be 


present inconsistent defenses to the different charges. Pe eeecbee em- 
phasizes that appellant gave no indication that he wished to testify only 
one one count but instead he presented a detailed alibi whith, if believed, 
would have fully exonerated him on all counts. | 
It is submitted that the reasoning of the decision of petober 2, 1968, 
that testimony of innocent possession of the checks which were the fruit 
of the robbery in defense of the robbery charge and the exercise of a right 
not to testify in a separate trial on the other charges would constitute 
inconsistent defenses is not a proper basis for upholding d joinder of the 
| 
charges. It is not inconsistent with appellant's alibi aétecse that he 
was not present at the times and places of the robbery vitt an explanation 
that during the events to which he testified he came into innocent posses~- 
| 


sion of the checks, i.e. found them or was given them by someone else. 


On a separate robbery trial, he could have testified to this fact along 


with his alibi defense. Nor would it be an inconsistent defense, if 

under these circumstances, appellant chose not to testify at all ina 

second trial on the forgery and fraud charges. The decision of October 

2, 1968, holding otherwise in effect deprives him of a constitutional 

right. Moreover, if appellant had attempted to testify on only one count 
at the joint trial, failure to testify on all counts would undoubtedly 


have convicted him in the eyes of the jury. 


a gite 


CONCLUSION 


On consideration of the foregoing points, it is respectfully sub- 


mitted that this Court should rehear appellant's appeal and it is 
further suggested that the appeal be reconsidered by the Court en 


banc. 


Respectfully submitted, 


wv. i. 
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